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g–25. Q. Will the notice and withholding
requirements of section 3405 apply before
January 1, 1984, with respect to the ex-
change or complete or partial surrender of
a commercial annuity under which the re-
cipient had not irrevocably chosen, prior
to January 1, 1984, to receive payments in
the form of an annuity?

A. In the case of the exchange or
complete or partial surrender of a com-
mercial annuity under which the recip-
ient had not irrevocably chosen, prior
to January 1, 1984, to receive payments
in the form of an annuity, the applica-
tion of the notice and withholding pro-
visions of this section may be delayed,
so long as undue hardship exists, up to
January 1, 1984. Prior approval from
the Internal Revenue Service is not re-
quired for such delay, and should not
be requested. For purposes of this
delay, undue hardship will be presumed
to exist, in the absence of bad faith, so
long as the payor can establish that at
least one of the conditions in question
g–6 is present. The payor should pre-
pare and retain a statement of undue
hardship as described in question g–9
and should maintain any documents
necessary to support the representa-
tions made in that statement.

[T.D. 7839, 47 FR 45868, Oct. 14, 1982; 47 FR
47241, Oct. 25, 1982; as amended by T.D. 7858,
47 FR 54066, Dec. 1, 1982; 47 FR 57021, Dec. 22,
1982; T.D. 7904, 48 FR 35091, Aug. 3, 1983; 48 FR
36449, Aug. 11, 1983]

PART 35a—TEMPORARY EMPLOY-
MENT TAX REGULATIONS UNDER
THE INTEREST AND DIVIDEND TAX
COMPLIANCE ACT OF 1983
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AUTHORITY: 26 U.S.C. 7805; § 35a.3406–2 also
issued under 26 U.S.C. 3406(c)(3)(D) and
3406(i).

§ 35a.3406–2 Imposition of backup
withholding for notified payee
underreporting of reportable inter-
est or dividend payments.

(a) Requirement that a payor backup
withhold due to a notified payee under-
reporting—(1) In general. Except as oth-
erwise provided in paragraph (a)(5) of
this section, backup withholding under
section 3406(a)(1)(C) applies to any re-
portable interest or dividend payment
(as defined in section 3406(b)(2) and
paragraph (a)(4) of this section) made
to a payee, if the Internal Revenue
Service or a broker (as defined in sec-
tion 3406(h)(5) and paragraph (a)(7) of
this section and pursuant to section
3406(d)(2)(B)(ii)(III)) notifies a payor (as
defined in section 3406(h)(4) and in
paragraph (a)(6) of this section) that
the payee is subject to backup with-
holding due to a notified payee under-
reporting (as defined in paragraph
(a)(2) of this section). The payor is re-
quired under section 3406(c)(4) and
paragraph (c)(1) of this section to in-
form the payee that backup withhold-
ing under section 3406(a)(1)(C) has
begun. The requirements for the notice
that a payor must send to a payee are
set forth in paragraph (c) (2) and (3) of
this section. The period for which
backup withholding is required due to
a notified payee underreporting is de-
scribed in section 3406(e)(3)(A) and in
paragraph (e) of this section. See sec-
tion 3406(c)(3) and paragraph (g) of this
section for the rules regarding how a
payee may obtain a determination
from the Internal Revenue Service that
withholding under section 3406(a)(1)(C)
be stopped or not started.
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(2) Definition of notified payee under-
reporting. The term ‘‘notified payee
underreporting’’ means that the Inter-
nal Revenue Service has—

(i) Determined that there was a
payee underreporting as defined in
paragraph (a)(3) of this section,

(ii) Mailed at least four notices to the
payee (over a period of at least 120
days) with respect to the underreport-
ing as prescribed in paragraph (f)(1) of
this section, and

(iii) Assessed any deficiency attrib-
utable to the underreporting in the
case of any payee who has filed a re-
turn.

(3) Definition of a payee underreport-
ing. The term ‘‘payee underreporting’’
means that the Internal Revenue Serv-
ice has determined, for a taxable year,
that—

(i) A payee failed to include in his re-
turn of tax under chapter 1 of the In-
ternal Revenue Code for such year any
portion of a reportable interest or divi-
dend payment required to be shown on
such tax return, or

(ii) A payee may be required to file a
return for such year and to include a
reportable interest or dividend pay-
ment in such return, but failed to file
such return.

See paragraph (a)(5) of this section for
certain payments to be taken into ac-
count in determining whether there is
payee underreporting even though
those payments may not be defined as
reportable interest or dividend pay-
ments in paragraph (a)(4) of this sec-
tion or even though backup withhold-
ing under section 3406(a)(1)(C) may not
apply to such payments.

(4) Definition of a reportable interest or
dividend payment—(i) In general. See
section 3406(b)(2), A–2 of § 35a.9999–1, A–
5 of § 35a.9999–3, and A–15 of § 35a.9999–2
for the definition of reportable interest
or dividend payment.

(ii) Exceptions—(A) Patronage divi-
dends. Patronage dividends are treated
as reportable interest or dividend pay-
ments for purposes of backup withhold-
ing under section 3406(a)(1)(C) only if 50
percent or more of the reportable
amount is paid in money or by quali-
fied check (as defined in section
1388(c)(4)), and then only to the extent
that the payment is in money or by
qualified check. See the second para-

graph in A–10 of § 35a.9999–3 for an ex-
ample of how this rule applies.

(B) Window payments. Pursuant to
section 3406(b)(7), window payments as
defined in A–42 of § 35a.9999–1 and A–9 of
§ 35a.9999–2 are not treated as report-
able interest or dividend payments for
purposes of backup withholding under
section 3406(a) (1)(C).

(5) Reportable interest or dividend pay-
ments excluded from backup withholding.
The following reportable interest or
dividend payments are not subject to
backup withholding:

(i) Certain dividends. Certain dividend
payments as defined in A–9 of
§ 35a.9999–3.

(ii) Minimal payments. Minimal pay-
ments as defined in A–19 of § 36a.9999–2
if the payor elects not to impose
backup withholding on such amounts.

(iii) Original issue discount. Original
issue discount as defined in section
1273, unless there is a payment in cash.
See A–15 of § 35a.9999–2.

(iv) Payments subject to other withhold-
ing. Payments already subject to with-
holding under another provision of the
Internal Revenue Code.

Reportable minimal payments (to the
extent reported on an information re-
turn), patronage dividends, original
issue discount, and window payments
shall be taken into account in deter-
mining whether underreporting (as de-
fined in paragraph (a)(3) of this sec-
tion) has occurred, even though those
payments may not be defined as report-
able interest or dividend payments
under paragraph (a)(4) of this section
or even though backup withholding
under section 3406(a)(1)(C) may not
apply to such payments.

(6) Definition of payor. See section
3406(h)(4), A–41 of § 35a.9999–1, and A–1
of § 35a.9999–3 for the definition of
payor. The term payor includes a
broker who holds an instrument in
street name.

(7) Definition of broker. See section
3406(h)(5) for the definition of broker.

(b) Notice to payors and brokers regard-
ing backup withholding—(1) Notice from
the Internal Revenue Service. The Inter-
nal Revenue Service will notify—

(i) Payors to begin backup withhold-
ing on reportable interest or dividend
payments due to a notified payee
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underreporting pursuant to section
3406(a)(1)(C); and

(ii) Brokers pursuant to section
3406(c)(5) that a payee is subject to
backup withholding under section
3406(a)(1)(C).

(2) Notice from a broker. A broker who
receives a notice from the Internal
Revenue Service that a payee is subject
to backup withholding due to a notified
payee underreporting and through
whom the payee subsequently acquires
a readily tradable instrument (as de-
fined in section 3406(h)(6)) with respect
to which the broker is not the payor is
required to notify the payor of that in-
strument that the payee is subject to
backup withholding under section
3406(a)(1)(C) in the time and manner
provided in A–41 of § 35a.9999–1.

(3) Accounts subject to backup with-
holding. (i) In general. After receiving
notice from the Internal Revenue Serv-
ice or from a broker, as provided in sec-
tion 3406(d)(2)(B) and paragraphs (b)
(1)(i) and (2) of this section, that a
payee is subject to backup withholding
under section 3406(a)(1)(C), payors are
required to withhold 20 percent of all
reportable interest or dividend pay-
ments subject to backup withholding
made with respect to all accounts of
the payee.

(ii) Joint accounts. Payors are re-
quired to withhold on joint accounts if
the payee subject to backup withhold-
ing under section 3406(a)(1)(C) is the
first person listed on the account at
the time the payor receives the notice
to begin backup withholding. Backup
withholding shall continue to apply to
reportable interest and dividend pay-
ments made to that account even if the
order of the names on the account is
subsequently changed, provided that
the name of the payee subject to
backup withholding remains on the ac-
count.

(iii) Exception. Payors are not requied
to withhold on reportable interest or
dividend payments made with respect
to an account of the payee that could
not be located with reasonable care.
The payor will be considered to have
exercised reasonable care if the payor
uses the name and taxpayer identifica-
tion number (or names and taxpayer
identification numbers if a joint return
was filed by the payees) provided on

the notice from the Internal Revenue
Service or from a broker as prescribed
in paragraphs (b) (1)(i) and (2) of this
section and in certain circumstances
identified in this paragraph (b)(3)(iii)
any account numbers provided by the
Internal Revenue Service in locating
all accounts of a payee or payees. If a
payee uses a different name on an ac-
count than the name stated on the no-
tice from the Internal Revenue Service
or from a broker (for instance, due to
marriage or adoption) and the payor
can associate both names with the
payee using records kept in the ordi-
nary course of business, the payor will
be treated as exercising reasonable
care if the payor uses both names to lo-
cate accounts of the payee. If the tax-
payer identification number is not pro-
vided to the payor or broker by the In-
ternal Revenue Service, or if the tax-
payer identification number provided
by the Internal Revenue Service does
not match the taxpayer identification
number of the payee on the records
that the payor or broker maintains in
the ordinary course of business, the
payor or broker is required to use any
account numbers provided by the Inter-
nal Revenue Service to identify the
payee and the payee’s taxpayer identi-
fication number. This information
must be used by the payor to locate
other accounts of the payee and by the
broker to locate the payors with re-
spect to whom the payee subsequently
acquires a readily tradable instrument
through that broker.

(c) Notice from payors of backup with-
holding due to a payee underreporting—
(1) In general. A payor is required under
section 3406(c)(4) to notify the payee in
accordance with paragraph (c)(2) of this
section that backup withholding has
begun because of a notified payee
underreporting. Payors who are noti-
fied by a broker that a payee is subject
to backup withholding under section
3406(a)(1)(C) are also required to send
the notice in accordance with para-
graph (c)(2) of this section. As a result,
the notice requirements provided in A–
39 of § 35a.9999–1 and in the appendix to
§ 35a.9999–2 shall not apply to those
payors notified by a broker that a
payee is subject to backup withholding
under section 3406(a)(1)(C). The payor
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must send the notice required by para-
graph (c)(2) of this section to the payee
no later than 15 days after the date
that the payor makes the first pay-
ment subject to backup withholding
under section 3406(a)(1)(C). The payor
must send the notice of backup with-
holding by first-class mail to the payee
at his last known address. Rules simi-
lar to the rules in A–17, A–18, A–19, and
A–20 of § 35a.9999–1 shall apply to the re-
quirement to provide notice by first-
class mail.

(2) Form of the notice to the payee with
respect to notified payee underreporting.
The notice to the payee required by
paragraph (c)(1) of this section must
state—

(i) That the Internal Revenue Service
has given notice that the payee has
underreported reportable interest or
dividends;

(ii) That, as a result of such under-
reporting, the payor is required under
section 3406(a)(1)(C) of the Internal
Revenue Code to withhold 20 percent of
reportable interest and dividend pay-
ments made to the payee no later than
the close of the day 30 days after the
date that the payor received the no-
tice;

(iii) The date that the payor received
the notice to begin backup withholding
under 3406(a)(1)(C);

(iv) That the payee must obtain a de-
termination from the Internal Revenue
Service in order to stop the backup
withholding under section 3406(a)(1)(C);
and

(v) That while he is subject to backup
withholding due to payee underreport-
ing, the payee may not certify to a
payor making reportable interest or
dividend payments (or to a broker ac-
quiring a readily tradable instrument
for the payee) that he is not subject to
backup withholding under section
3406(a)(1)(C). See section 3406(a)(1)(D)
for the backup withholding rules with
respect to a payee’s failure to make the
certification under section
3406(a)(1)(D).

(3) Exceptions. A notice provided to a
payee on or before April 23, 1987, will be
deemed to satisfy the provisions of
paragraph (c)(2) of this section if it in-
forms the payee that the payor has
been instructed by the Internal Reve-
nue Service to start backup withhold-

ing on reportable interest or dividend
payments to the payee. If a payor who
has started backup withholding due to
notified payee underreporting on or be-
fore April 23, 1987, has not provided
adequate notice to the payee on or be-
fore April 23, 1987, then the payor must
provide notice to the payee in the man-
ner prescribed in paragraph (c)(2) of
this section by the date that is 45 days
after April 23, 1987.

(d) Notice to stop backup withholding—
(1) In general. The Internal Revenue
Service will provide written certifi-
cation to the payee that backup with-
holding is to stop and will notify the
payors who were contacted pursuant to
paragraph (b) of this section to stop
withholding after the Internal Revenue
Service makes a determination under
paragraph (g) of this section that
backup withholding with respect to a
payee should stop. The Internal Reve-
nue Service will also notify the brokers
who were contacted pursuant to para-
graph (b) of this section that the payee
is no longer subject to backup with-
holding under section 3406(a)(1)(C) and
that the brokers are no longer obli-
gated to provide notices to payors
under paragraph (b)(2) of this section.
A broker who receives certification
under this section from the Internal
Revenue Service is not required to pro-
vide the certification to any payors to
which the broker has previously pro-
vided the notice required under para-
graph (b)(2).

(2) Date notice to stop withholding will
be provided—(i) Underreporting corrected
or bona fide dispute. If the Internal Rev-
enue Service makes a determination as
set forth in paragraph (g)(1) (ii) or (iv)
of this section during the 12-month pe-
riod ending on October 15, of any cal-
endar year, the Internal Revenue Serv-
ice will provide the certification or no-
tice required by paragraph (d)(1) of this
section no later than December 1 of
such calendar year.

(ii) No underreporting or undue hard-
ship. If the Internal Revenue Service
makes a determination as set forth in
paragraph (g)(1) (i) or (iii), the Internal
Revenue Service will provide the no-
tices required by paragraph (d)(1) of
this paragraph no later than the 45th
day after the day on which the Internal
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Revenue Service makes its determina-
tion.

(e) Period during which withholding is
required—(1) In general. Upon receiving
notice from the Internal Revenue Serv-
ice after April 23, 1987, to begin backup
withholding under section 3406(a)(1)(C)
or notification from a broker stating
that the payee is subject to backup
withholding under section 3406(a)(1)(C),
the payor must impose backup with-
holding on all reportable interest and
dividend payments made to the payee
during the period beginning after the
close of the 30th day after the day on
which the payor receives the notice
provided in paragraph (b) (1)(i) or (2) of
this section and ending as of the close
of the day before the stop date (as de-
scribed in paragraph (e)(2) of this sec-
tion). Pursuant to section 3406(e)(5)(C),
the payor may elect to begin backup
withholding at any time during the 30-
day period described in this paragraph.

(2) Stop date—(i) Underreporting cor-
rected or bona fide dispute. In the case of
a determination that the underreport-
ing has been corrected or that a bona
fide dispute exists (as defined in para-
graphs (g)(1)(ii) or (iv) of this section),
the stop date is—

(A) January 1 following the 12-month
period ending on October 15th of any
calendar year in which the determina-
tion has been made or, if later,

(B) The day that is 30 days after the
earlier of—

(1) The date on which the payor re-
ceives written notification from the In-
ternal Revenue Service (under para-
graph (d)(2) of this section) that with-
holding is to stop; or

(2) The date on which the payor re-
ceives a copy of the written certifi-
cation provided to the payee by the In-
ternal Revenue Service that withhold-
ing is to stop.

(ii) No underreporting or undue hard-
ship. In the case of a determination
that no payee underreporting occurred
or that an undue hardship exists or
could exist (as defined in paragraph
(g)(1)(i) or (iii) of this section), the stop
date is that date specified in paragraph
(e)(2)(i)(B) of this section.

(iii) Payor election to shorten or elimi-
nate grace period. The payor with re-
spect to any payee may elect to deter-
mine the stop date without regard to

the grace period provided in section
3406(e)(5)(B) (i.e., without regard to the
words ‘‘the day that is 30 days after’’ in
paragraph (e)(2)(i)(B) of this section) or
by substituting a shorter grace period.

(iv) Examples. The provisions of para-
graph (e)(2)(i) may be illustrated by the
following examples:

Example 1. The Internal Revenue Service
makes a determination by October 15, 1987,
that any underreporting with respect to A
has been corrected. X, a payor who has been
notified to backup withhold on payments of
interest to A due to notified payee under-
reporting, receives written notice from the
Internal Revenue Service on December 1,
1987, informing X that A is no longer subject
to backup withholding under section
3406(a)(1)(C) and that X must stop backup
withholding as of the close of December 31,
1987, or if later, the earlier of the close of the
day 30 days after receipt of the notice from
the Internal Revenue Service or receipt of
the copy of the written certification pro-
vided to the payee by the Internal Revenue
Service. The stop date, as provided in para-
graph (e)(2)(i)(A) of this section, is January
1, 1988, and the payor must stop backup with-
holding as of the close of December 31, 1987.

Example 2. Assume the same facts as in Ex-
ample 1 except that X, due to a change of ad-
dress or for other reasons, does not receive
the notice from the Internal Revenue Serv-
ice to stop backup withholding until Decem-
ber 15, 1987. In addition, A does not provide X
with a copy of the certification that was pro-
vided to A by the Internal Revenue Service
until December 15, 1987. The stop date, as
provided in paragraph (e)(2)(i)(B) of this sec-
tion, is January 14, 1988 (30 days after De-
cember 15, 1987), because that date is later
than January 1, 1988. However, if a payor
elects pursuant to section 3406(e)(5)(C) and
paragraph (e)(2)(iii) of this section to deter-
mine the stop date without regard to that 30-
day grace period, the stop date is January 1,
1987.

Example 3. Assume the same facts as in Ex-
ample 2 except that on December 10, 1987
(rather than on December 15, 1987), A pro-
vides X with a copy of the certification from
the Internal Revenue Service. The stop date,
as provided in paragraph (e)(2)(i)(B) of this
section, is January 9, 1988 (30 days after De-
cember 10, 1987), because that date is earlier
than January 14, 1988 (30 days after the day
X received notice from the Internal Revenue
Service), but later than January 1, 1988.

(f) Notice to payees from the Internal
Revenue Service—(1) Notice period. After
the Internal Revenue Service deter-
mines that a payee underreporting ex-
ists as defined in paragraph (a)(3) of
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this section, the Internal Revenue
Service, pursuant to section
3406(c)(1)(B), will mail to the payee at
least four notices over a period of at
least 120 days (hereafter referred to as
the ‘‘notice period’’) before payors and
brokers will be notified that the payee
is subject to backup withholding due to
a notified payee underreporting as pro-
vided in paragraph (b)(1) of this sec-
tion. The notices may be incorporated
with other notices provided to the
payee by the Internal Revenue Service.

(2) Payee subject to withholding. After
the Internal Revenue Service provides
the notices described in paragraph
(f)(1) of this section, the Internal Reve-
nue Service will send the notices re-
quired by paragraph (b) of this section
unless—

(i) A payee obtains a determination
under paragraph (g) of this section, or

(ii) In the case of a payee who has
filed a tax return, the Internal Revenue
Service has not assessed the deficiency
attributable to the underreporting.

(3) Disclosure of names of payors and
brokers. The Internal Revenue Service
pursuant to section 3406(c)(5) may re-
quire a payee subject to backup with-
holding due to a notified payee under-
reporting to disclose the names of all
of his payors of reportable interest or
dividend payments and the names of all
of the brokers with whom the payee
has accounts which may involve re-
portable interest or dividend payments.
To the extent required in the request
from the Internal Revenue Service, the
payee shall also provide his account
numbers and other information nec-
essary to identify the payee’s accounts.

(4) Backup withholding certification.
Once a payee receives a final notice
from the Internal Revenue Service no-
tifying him that his reportable interest
or dividend payments are subject to
backup withholding due to notified
payee underreporting under section
3406(a)(1)(C), the payee shall not certify
to any payor or broker, under penalties
of perjury, that he is not subject to
backup withholding under section
3406(a)(1)(C). See paragraph (k)(2) of
this section for the penalties that will
apply to a payee who makes a false cer-
tification. The payee may not make
the certification until the payee re-
ceives the certification provided in

paragraph (d)(1) of this section from
the Internal Revenue Service advising
the payee that he is no longer subject
to backup withholding under section
3406(a)(1)(C) (as provided in A–33 of
§ 35a.9999–1). See A–37 of § 35a.9999–1 for
the rule applicable to a payor who
makes reportable interest or dividend
payments to a payee who fails to cer-
tify that he is not subject to backup
withholding due to notified payee
underreporting.

(g) Determination by the Internal Reve-
nue Service that backup withholding
should not start or should be stopped—(1)
In general. A payee may prevent
backup withholding from starting or
stop it once it has started if, for the
taxable year with respect to which
there is a notified payee underreport-
ing and any other taxable payee—

(i) Shows that there was no payee
underreporting (as provided in para-
graph (g)(2) of this section);

(ii) Corrects any payee underreport-
ing (as provided in paragraph (g)(3) of
this section);

(iii) Shows that backup withholding
will cause or is causing an undue hard-
ship (as defined in paragraph (g)(4) of
this section) and that it is unlikely
that the payee will underreport inter-
est or dividend payments again; or

(iv) Shows that a bona fide dispute
exists as to whether any underreport-
ing has occurred (as provided in para-
graph (g)(5) of this section).

(2) No underreporting. A payee may
show that no underreporting of inter-
est or dividends exists by presenting
receipts or other satisfactory docu-
mentation to the Internal Revenue
Service showing that all taxes relating
to such payments were reported and
paid timely or evidence showing that
the payee did not have to file a return
for the taxable year in question or that
the underreporting determination is
based upon a factual, clerical, or other
mistake.

(3) Correcting any payee underreport-
ing—(i) Before issuance of a statutory no-
tice of deficiency. Before a statutory no-
tice of deficiency is issued to a payee
pursuant to section 6212, the payee may
correct underreporting by filing a re-
turn if one was not previously filed and
paying taxes, penalties, and interest
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due with respect to any underreported
interest or dividend payments.

(ii) After issuance of a statutory notice
of deficiency. After a statutory notice
of deficiency is issued to a payee, the
payee may correct underreporting at
any time by filing a return if one was
not previously filed and paying the en-
tire deficiency and any other taxes in-
cluding penalties and interest attrib-
utable to any payee underreporting of
interest or dividend payments. Thus,
for example, a payee may correct
underreporting after assessment of a
deficiency by paying the entire assess-
ment with respect to that deficiency
and any other taxes including penalties
and interest attributable to any payee
underreporting of interest or dividend
payments for other taxable years.

(4) Undue hardship. A determination
of undue hardship will be based on the
overall impact to the payee of having
20 percent of reportable interest and
dividend payments withheld. Factors
that will be considered in determining
whether backup withholding causes
undue hardship include, but are not
limited to, the following:

(i) Whether estimated tax payments,
and other credits for current tax liabil-
ities, or amounts withheld on employee
wages or pensions, in addition to
backup withholding, would cause sig-
nificant over-withholding;

(ii) The payee’s health, including the
payee’s ability to pay foreseeable medi-
cal expenses;

(iii) The extent of the payee’s reli-
ance on interest and dividend pay-
ments to meet necessary living ex-
penses and the existence, if any, of
other sources of income;

(iv) Whether other income of the
payee is limited or fixed (e.g., social se-
curity, pension, and unearned income);

(v) The payee’s ability to sell or liq-
uidate stocks, bonds, bank accounts,
trust accounts, or other assets, and the
consequences of doing so;

(vi) Whether the payee reported and
timely paid the most recent year’s tax
liability, including interest and divi-
dend income; and

(vii) Whether the payee has filed a
bankruptcy petition with the United
States Bankruptcy Court.
In addition to the above factors, the In-
ternal Revenue Service must conclude

that it is unlikely that any payee
underreporting will occur again.

(5) Bona fide dispute. The Internal
Revenue Service may make a deter-
mination under this paragraph if there
is a dispute between the payee and the
Internal Revenue Service on a question
of fact or law that is material to a de-
termination under paragraph (g)(1)(i)
and, based upon all the facts and cir-
cumstances, the Internal Revenue
Service finds that the dispute is as-
serted in good faith by the payee and
there is a reasonable basis for the pay-
ee’s position. See the example provided
in paragraph (j)(2)(ii) of this section for
an illustration of this provision.

(h) Requests for determinations—(1) In
general. A payee may request a deter-
mination under one or more of the pro-
visions of paragraph (g) of this section.
Following its review of a request for a
determination under paragraph (g) of
this section, the Internal Revenue
Service will either provide the payee
with a written certification as pre-
scribed in paragraph (d) of this section
if the evidence presented warrants the
requested determination or will pro-
vide the payee with a written notice in-
forming him that a determination was
not made.

(2) Determinations made during the no-
tice period. In general, if a determina-
tion is made during the notice period
as defined in paragraph (f)(1) of this
section, then the payee will not be sub-
ject to backup withholding due to a no-
tified payee underreporting with re-
spect to any taxable year for which a
determination was made.

(3) Determinations made after the notice
period. If a determination is made after
the notice period, as defined in para-
graph (f)(1) of this section, the Internal
Revenue Service will provide a notice
to payors and brokers, and a certifi-
cation to the payee as provided in para-
graph (d)(1) of this section.

(i) [Reserved]
(j) Payees filing a joint return—(1) In

general. For purposes of section
3406(a)(1)(C), if payee underreporting is
found to exist with respect to a joint
return filed by a husband and wife,
then the provisions of this section shall
apply to the payees collectively. As a
result, both payees will be subject to
backup withholding on accounts in
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their individual names as well as ac-
counts in their joint names. Either or
both payees may satisfy the criteria
for a determination that no payee
underreporting exists, that the under-
reporting has been corrected, or that a
bona fide dispute exists (as provided in
paragraphs (g)(1) (i), (ii), or (iv) of this
section). Both payees, however, must
satisfy the criteria for a determination
that backup withholding will cause or
is causing undue hardship (as provided
in paragraph (g)(1)(iii) of this section).

(2) Exceptions—(i) Innocent spouse. A
spouse who files a joint return may ob-
tain a determination that withholding
should stop or not start with respect to
payments made to his or her individual
accounts, if the spouse—

(A) Shows that he or she did not
underreport income because he or she
is an innocent spouse as described in
section 6013(e), or

(B) Shows that there is a bona fide
dispute as to whether he or she is an
innocent spouse and hence did not
underreport income.

(ii) Example. The provisions of para-
graph (j)(2)(i) may be illustrated by the
following example:

Example. H and W filed a joint return in
1986 on which H failed to include $2,000 of in-
terest income. In 1987, the Internal Revenue
Service determined that a payee under-
reporting exists with respect to H and W for
the 1986 tax year. After properly notifying H
and W of the underreporting and assessing
the tax, the Internal Revenue Service sent
notices to payors to begin backup withhold-
ing on the joint and individual accounts of H
and W and to brokers informing them that H
and W are subject to backup withholding
under section 3406(a)(1)(C) on their joint and
individual accounts. W claims that she is an
innocent spouse and requests a determina-
tion that she did not underreport interest or
dividend income so that her individual ac-
counts will not be subject to backup with-
holding.

The Internal Revenue Service ques-
tions her status as an innocent spouse.
If the Internal Revenue Service deter-
mines, based upon all the facts and cir-
cumstances, that there is a reasonable
basis for W’s claim to be an innocent
spouse and that the claim is made in
good faith, W will have a bona fide dis-
pute with the Internal Revenue Serv-
ice. Consequently, the individual ac-
counts of W will not be subject to fur-
ther backup withholding due to a noti-

fied payee underreporting as provided
in paragraph (g)(5) of this section.

The Internal Revenue Service will
notify payors to stop backup withhold-
ing under section 3406(a)(1)(C) and bro-
kers that W is no longer subject to
backup withholding under section
3406(a)(1)(C) on W’s individual ac-
counts. Backup withholding will not
restart on those accounts unless the
Internal Revenue Service ultimately
determines that W is not an innocent
spouse. In that event the Internal Rev-
enue Service will notify the payors to
start backup withholding under section
3406(a)(1)(C) and the brokers that W is
subject to backup withholding under
section 3406(a)(1)(C) with respect to the
individual accounts of W.

(iii) Divorced or legally separated
payee. A payee who, at the time of the
request for a determination under
paragraph (g) of this section, is di-
vorced or legally separated under state
law may obtain a determination that
undue hardship exists (or would exist)
under paragraph (g)(1)(iii) of this sec-
tion with respect to reportable interest
and dividend payments made to his or
her individual accounts if the divorced
or legally separated payee satisfies the
criteria for a determination under
paragraph (g)(4) of this section.

(k) Penalties—(1) Failure to withhold.
See A–2 of § 35a.9999–3 for rules relating
to penalties applicable to a payor who
fails to withhold on reportable interest
and dividend payments made to a
payee subject to backup withholding.

(2) False certification—(i) Criminal pen-
alty under section 7205(b). If any individ-
ual willfully makes a false certifi-
cation under section 3406(d) (1) or (2),
then that individual shall, in addition
to any other penalty provided by law,
upon conviction thereof, be fined not
more than $1,000, or imprisoned not
more than 1 year, or both.

(ii) Civil penalty under section 6682—
(A) In general. In addition to any crimi-
nal penalty provided by law, if any in-
dividual makes a statement under sec-
tion 3406 which results in a decrease in
the amounts deducted and withheld
under chapter 24 of the Internal Reve-
nue Code and, as of the time the state-
ment was made, there was no reason-
able basis for the statement, the indi-
vidual shall pay a penalty of $500 for
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the statement. The penalty is due upon
notice and demand and pursuant to
section 6682 collection is not subject to
the deficiency procedures of subchapter
B of chapter 63 of the Internal Revenue
Code. See section 6682.

(B) Waiver of penalty. The payee may
obtain a waiver (in whole or part) of
the penalty imposed under section
6682(a) and paragraph (k)(2)(ii)(A) of
this section if it is established to the
satisfaction of the Internal Revenue
Service that the taxes imposed under
subtitle A of the Internal Revenue
Code with respect to the payee for the
taxable year in which the false certifi-
cation was made are equal to or less
than the sum of—

(1) The credits against taxes allowed
by part IV of subchapter A of chapter 1
of the Internal Revenue Code, and

(2) The payments of estimated tax
which are considered payments on ac-
count of such taxes.

(C) Procedure for seeking a waiver. To
request a waiver under section 6682(b)
and paragraph (k)(2)(ii)(B) of this sec-
tion, the payee must submit to the In-
ternal Revenue Service a written state-
ment with supporting documents to es-
tablish all the facts necessary in order
to obtain the waiver. The statement
must be signed by the person that oth-
erwise would be subject to the penalty
imposed by section 6682(a) and para-
graph (k)(2)(ii)(A) of this section and
must contain a declaration that it is
made under penalties of perjury.

(3) Delay of assessment. If a payee in-
stitutes or maintains a suit with the
United States Tax Court primarily to
delay assessment and the payee’s posi-
tion is frivolous or groundless, or the
payee unreasonably failed to pursue
available administrative remedies, the
court may award up to $5,000 in dam-
ages under section 6673. The damages
will be assessed against and collected
from the payee in the same manner as
the underlying tax.

(l) Effective Date. This section is ef-
fective until December 31, 1996.

[T.D. 8137, 52 FR 13432, Apr. 23, 1987, as
amended at 60 FR 66134, Dec. 21, 1995; 61 FR
11308, Mar. 20, 1996]

§ 35a.9999–0 Effective date.
See § 31.9999–0 of this chapter for ap-

plicability dates for §§ 35a.9999–1
through 35a.9999–5.

[T.D.8734, 62 FR 53494, Oct. 14, 1997]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53494, Oct. 14, 1997, § 35a.9999–0 was added, ef-
fective Oct. 14, 1997, through Jan. 1, 1999.

§ 35a.9999–1 Questions and answers
concerning the due diligence re-
quirement and the certification re-
quirements in connection with
backup withholding and other re-
lated issues.

The following questions and answers
principally concern the due diligence
exception to the penalty on payors of
reportable interest or dividend pay-
ments for failure to provide the payee’s
correct taxpayer identification number
on certain information returns and the
certification requirements in connec-
tion with backup withholding under
the Interest and Dividend Tax Compli-
ance Act of 1983 (Pub. L. 98–67, 97 Stat.
369):

IN GENERAL

Q–1. What payors are subject to the new
due diligence requirement with respect to
their obligation to provide payees’ correct
taxpayer identification numbers on infor-
mation returns?

A–1. Payors of reportable interest or
dividend payments are subject to the
new due diligence requirement.

Q–2. What is a reportable interest or
dividend payment?

A–2. A reportable interest or dividend
payment is a payment of interest, divi-
dends, or patronage dividends that is of
a kind, and to a payee, that is subject
to information reporting.

IMPOSITION OF PENALTY FOR FAILURE TO
PROVIDE A CORRECT TAXPAYER IDEN-
TIFICATION NUMBER

Q–3. Is a payor subject to a penalty for
failure to provide a correct taxpayer iden-
tification number on an information re-
turn with respect to a reportable interest
or dividend payment if the payee has cer-
tified, under penalties of perjury, that the
taxpayer identification number furnished
to the payor is the payee’s correct num-
ber, the payor provided that number on
an information return, and the number is
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later determined not to be the payee’s cor-
rect number?

A–3. No. A payor is not subject to a
penalty for failure to provide the pay-
ee’s correct taxpayer identification
number on an information return, if
the payee has certified, under penalties
of perjury, that the taxpayer identi-
fication number provided to the payor
was his correct number, and the payor
included such number on the informa-
tion return.

Q–4. Is a payor subject to a penalty for
failure to provide a correct taxpayer iden-
tification number on an information re-
turn if the payee does not certify, under
penalties of perjury, that the taypayer
identification number provided to the
payor is correct, and the number is later
determined not to be the payee’s correct
number?

A–4. A payor is subject to a penalty if
the taxpayer identification number of a
payee provided on an information re-
turn is determined not to be the pay-
ee’s correct number, unless the payor
exercised due diligence in soliciting the
payee’s correct taxpayer identification
number and in furnishing such number
on the information return. See A–51 of
§ 35a.9999–3 for the general rule for the
actions that a payor of an account or
instrument that is not a pre-1984 ac-
count (as defined in A–34 of § 35a.9999–1
and A–20 of § 35a.9999–3) must take to
exercise due diligence under section
6676(b).

DUE DILIGENCE DEFINED FOR PRE-1984
ACCOUNTS AND INSTRUMENTS

Q–5. In order for a payor of a reportable
interest or dividend payment to be consid-
ered to have exercised due diligence in
furnishing the correct taxpayer identifica-
tion number of a payee with respect to a
pre-1984 account or instrument, what ac-
tions must the payor take?

A–5. First, by the applicable date pro-
vided in A–6, the payor must send a
separate mailing by first-class mail to
any payee who has not previously cer-
tified, under penalties of perjury, that
the taxpayer identification number
furnished to the payor is the payee’s
correct number. This mailing must
contain a notice that: (1) Informs the
payee what a taxpayer identification
number is, (2) advises the payee that he
must provide a correct taxpayer identi-

fication number to the payor, (3) states
that if the payee has not furnished a
correct taxpayer identification number
to the payor the payee may be subject
to a $50 penalty and that payments to
the payee may be subject to backup
withholding starting on January 1,
1984, and (4) advises the payee how to
provide a correct taxpayer identifica-
tion number to the payor. The form of
the notice is described in A–7. The
payor must also include in the mailing
a postage-prepaid reply envelope and a
certification form on which the payee
may certify, under penalties of perjury,
that he is furnishing his correct tax-
payer identification number to the
payor. The specific requirements for
the form of this certification are set
forth in A–9 and A–10.

Second, in the case of a pre-1984 ac-
count or instrument for which the
payee has provided no taxpayer identi-
fication number or for which the tax-
payer identification number provided
is obviously incorrect (i.e., contains an
incorrect number of digits), the payor
must have commenced backup with-
holding on payments made after De-
cember 31, 1983.

Third, the payor must use the same
care in processing taxpayer identifica-
tion numbers provided by payees that a
reasonably prudent payor would use in
the course of the payor’s business in
handling account information, such as
account numbers and account balances.

Fourth, the payor must send a mail-
ing in each year subsequent to 1983 to
payees who have not by that time pro-
vided a taxpayer identification number
under penalties of perjury. This mail-
ing need not be sent separately from
other mail to the payee. This mailing
also need not contain a postage-prepaid
reply envelope. The payor is required
to process responses to this mailing in
the same manner described in the pre-
ceding paragraph. See A–7A of this sec-
tion for the rule for nonseparate an-
nual mailings. See A–56 of this section
for the actions that payors who failed
to exercise due diligence as described
in A–5 and A–6 and the related ques-
tions and answers on due diligence
under this section on all or part of
their pre-1984 accounts or instruments
may take to be relieved of the penalty
otherwise due under section 6676(b).
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Q–6. In order to be considered to have
exercised due diligence in soliciting the
payee’s taxpayer identification number,
by what date must the payor send the sep-
arate mailing described in A–5 to a payee
who has not previously provided his cor-
rect taxpayer identification number to the
payor under penalties of perjury?

A–6. The separate mailing must be
made on or before December 31, 1983,
unless the payor complies with the al-
ternative procedure set forth in the fol-
lowing two paragraphs.

A payor may defer the separate mail-
ing referred to above, Provided, That
the payor: (1) Sends a separate mailing
by December 31, 1983, to all payees who
have not furnished a taxpayer identi-
fication number to the payor or who
have furnished an obviously incorrect
number; (2) sends a mailing, which
need not be separate from other mail,
on or before December 31, 1983, to all
other payees who have not previously
provided their taxpayer identification
numbers to the payor under penalties
of perjury; and (3) sends, on or before
March 31, 1984, a separate mailing to
all payees who have not by that date
certified under penalties of perjury
that their taxpayer identification num-
bers provided to the payor are correct.

The separate and nonseparate mail-
ing required in 1983 and the separate
mailing required on or before March 31,
1984, must include the notice, certifi-
cation form, and postage-prepaid reply
envelope as required in A–5. Any sepa-
rate mailing made in 1984 pursuant to
the prior paragraph does not replace a
1984 nonseparate mailing that is other-
wise required by the fourth paragraph
of A–5.

Q–7. In what form should the payor no-
tify the payee of the information set forth
in A–5 and solicit the payee’s correct tax-
payer identification number, in order to
satisfy the due diligence requirement with
respect to a pre-1984 account or instru-
ment?

A–7. The notice will satisfy the re-
quirement of A–5 if it is conspicuous
and contains language substantially
similar to the following:

IMPORTANT NEW TAX INFORMATION

Under the Federal income tax law, you are
subject to certain penalties as well as with-
holding of tax at a 20 percent rate if you
have not provided us with your correct social

security number or other taxpayer identi-
fication number. Please read this notice
carefully.

You (as a payee) are required by law to
provide us (as payor) with your correct tax-
payer identification number. If you are an
individual, your taxpayer identification
number is your social security number. If
you have not provided us with your correct
taxpayer identification nunber, you may be
subject to a $50 penalty imposed by the In-
ternal Revenue Service. In addition, interest,
dividends, and other payments that we make
to you may be subject to backup withholding
starting on January 1, 1984.

Backup withholding is different from the
10 percent withholding on interest and divi-
dends that was repealed in 1983. If backup
withholding applies, a payor is required to
withhold 20 percent of interest, dividends,
and other payments made to you. Backup
withholding is not an additional tax. Rather,
the tax liability of persons subject to backup
withholding will be reduced by the amount
of tax withheld. If withholding results in an
overpayment of taxes, a refund may be ob-
tained.

Enclosed is a postage-prepaid reply enve-
lope in which you may return the enclosed
form to furnish us your correct name and
taxpayer identification number. Please sign
the form and return to us.

SUBSEQUENT YEAR’S MAILING

Q–7A. In order for a payor of report-
able interest or dividend payments to
be considered to have exercised due
diligence in soliciting a taxpayer iden-
tification number of a payee with re-
spect to a pre-1984 account or instru-
ment, what information is the payor
required to include in the subsequent
year’s mailing (nonseparate annual
mailings) described in the fourth para-
graph of A–5 of § 35a.9999–1 to a payee
who has not provided the payor with a
certification, under penalties of per-
jury, that his taxpayer identification
number is correct?

A–7A. The payor is required to in-
clude (1) an appropriately modified
copy of the notice described in A–7 of
§ 35a.9999–1, (2) a Form W–9 or accept-
able substitute form for the payee to
provide a correct taxpayer identifica-
tion number, and (3) a reply envelope
(self-addressed) for the payee to return
the Form W–9 or acceptable substitute
form. However, for those subsequent
mailings described in A–5 or A–6 made
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before the 1988 calendar year, the mail-
ings should, but are not required to,
contain the reply envelope.

Q–7B. In order to be considered to
have exercised due diligence in solicit-
ing the payee’s certified taxpayer iden-
tification number, by what date must
the payor of reportable interest or divi-
dends mail the subsequent year’s mail-
ing described in the fourth paragraph
of A–5 and in A–7A of this section to a
payee of a pre-1984 account who has not
certified, under penalties of perjury,
that his taxpayer identification num-
ber is correct?

A–7B. The payor may send the mail-
ing at any time during each year that
a nonseparate annual mailing is re-
quired, but in no event later than De-
cember 31 of such year. Section 7503
shall apply in determining the time for
sending the subsequent year’s mailing
if December 31 falls on a Saturday,
Sunday, or a legal holiday.

Q–8. In order to be considered to have
exercised due diligence, is a payor re-
quired to request the payee to return the
form certifying that the taxpayer identi-
fication number provided to the payor is
correct?

A–8. The payor may request the
payee to sign and return the form irre-
spective of whether the taxpayer iden-
tification number shown for the payee
is the payee’s correct taxpayer identi-
fication number. Alternatively, the
payor may request that the payee re-
turn the form only in the event that
the taxpayer identification number
shown for the payee is incorrect, or if
no taxpayer identification number is
shown. If the payor uses the alter-
native instruction described in the pre-
ceding sentence, the payor may make
suitable changes to the last paragraph
of the notice prescribed in A–7.

If, however, the payee does not re-
turn the form certifying his taxpayer
identification number under penalties
of perjury, the payor is required in
each subsequent year to request the
payee to provide his correct taxpayer
identification number under penalties
of perjury (until the payee so certifies
his taxpayer identification number).

Q–9. What form may the payee use to
certify that the taxpayer identification
number provided to the payor is correct?

A–9. The Internal Revenue Service is
currently preparing Form W–9 on
which a payee may certify his taxpayer
identification number under penalties
of perjury. Form W–9 will be available
in mid October upon request to any In-
ternal Revenue Service district direc-
tor.

Q–10 May a payor use a substitute form
instead of Form W–9 for a payee to cer-
tify, under penalties of perjury, that the
taxpayer identification number provided
to the payor is correct?

A–10. Yes. A substitute form must in-
clude space for the payee to provide his
name, address, and taxpayer identifica-
tion number. The form also must in-
clude space for the payee to certify
under, penalties of perjury, that he is
furnishing his correct taxpayer identi-
fication number to the payor. The
wording of the certification must be
substantially similar to the following:
‘‘Under penalties of perjury, I certify
that the number shown on this form is
my correct taxpayer identification
number.’’ If a payor uses a substitute
form, the payor must provide either
the Internal Revenue Service’s instruc-
tions for Form W–9 or the substance of
those instructions on or with the sub-
stitute form.

A signed copy of the Form 4029 or
Form 8812 which contains the payee’s
name, address, and taxpayer identifica-
tion number is deemed to be a sub-
stitute Form W–9 signed under pen-
alties of perjury with respect to such
number. However, the penalties associ-
ated with the penalties of perjury
statement will not apply with respect
to the taxpayer identification number
on such form.

Q–11. In order to satisfy the due dili-
gence requirement for pre-1984 accounts
and instruments, is a payor required to
send the mailing or mailings described in
A–5 and A–6 to a payee who has pre-
viously furnished a taxpayer identifica-
tion number to the payor, but who has
not certified under penalties of perjury
that the number provided to the payor is
his correct taxpayer identification num-
ber?

A–11. Yes. A payor must send the
mailing or mailings as required in A–5
and A–6 to any payee of a reportable
interest or dividend payment who has
not previously certified under penalties
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of perjury that the taxpayer identifica-
tion number provided to the payor is
the payee’s correct number.

Q–12. May a payor satisfy the due dili-
gence requirement by sending the separate
mailings described in A–5 and A–6 with
other mail the payor sends to the payee?

A–12. No. The separate mailing solic-
iting a certificate providing the pay-
ee’s correct taxpayer identification
number under penalties of perjury
must not include any other commu-
nication to the payee. No material may
be included in the separate mailing to
the payee other than the notice, cer-
tification form and instructions, and
postage-prepaid reply envelope.

Q–13. What action must a payor take
with respect to accounts opened, or in-
struments acquired, subsequent to the
date on which the payor prepares its list
of payees for a mailing required in 1983
but prior to January 1, 1984?

A–13. The payor is required to send
the mailing otherwise required to be
made by December 31, 1983, to the pay-
ees of such accounts and instruments
not later than January 31, 1984, unless
the payee has previously provided his
taxpayer identification number to the
payor under penalties of perjury.

Q–14. If a payor makes no reportable in-
terest or dividend payments to a payee
with respect to an account or instrument
during 1983, so that the payor is not re-
quired to make a 1983 information return
with respect to the payee, is the payor
nevertheless required to send the mailing
or mailings to the payee as provided in A–
5 and A–6?

A–14. The payor must either: (1) Send
the mailing or mailings in the manner
and within the time periods provided in
A–5 and A–6 or (2) send the separate
mailing described in A–5 to the payee
not later than October 1 of the year in
which a payment to the payee with re-
spect to the account or instrument
first becomes reportable, or, if later,
within 30 days after such reportable
payment occurs. Thus, if payments to
the payee aggregate less than $10 in
1983, so that no 1983 information return
is required, the payor need not make
the mailing or mailings described in A–
5 and A–6 within the time period pro-
vided in A–6; the payor must, however,
make the separate mailing described in
A–5 to the payee in the first year that

payments to the payee aggregate $10 or
more.

Q–15. If the payor has obtained a cer-
tificate, signed under penalties of perjury,
setting forth the payee’s taxpayer identi-
fication number within the applicable time
period in A–6, must the payor nevertheless
make the mailing or mailings described in
A–5 and A–6 to the payee in order to be
considered to have exercised due diligence
in obtaining the payee’s correct taxpayer
identification number?

A–15. No. The mailing requirement
applies only to a payee from whom the
payor has not previously received a
taxpayer identification number cer-
tified under penalties of perjury.

Q–16. May a payor obtain the form con-
taining the payee’s taxpayer identifica-
tion number, signed under penalties of
perjury, through a solicitation for such
certification, in addition to the mailing or
mailings required by A–5 and A–6, con-
tained in a regular mailing to the payor’s
customers?

A–16. Yes. Such a certification may
be obtained by a solicitation contained
in a regular business mailing, by a re-
quest in person to a payee, or other-
wise.

SPECIAL RULES RELATING TO THE DUE
DILIGENCE REQUIREMENT FOR PRE-1984
ACCOUNTS AND INSTRUMENTS

Q–17. Is a payor considered to have ex-
ercised due diligence in soliciting the cor-
rect taxpayer identification number with
respect to pre-1984 accounts and instru-
ments if the payor sends the required
mailings to the last known address of the
payee?

A–17. Yes.
Q–18. Is a payor required to send the re-

quired mailing or mailings to a payee’s
last known address in a case where other
mailings to that address have been re-
turned to the payor because the address
was incorrect and no new address has
been provided to the payor?

A–18. No. In such a situation, the
payor is required to handle the re-
quired mailings in the same manner
that he handles other correspondence
to the payee.

Q–19. Is a payor required to send the
mailing or mailings to the payee of an ac-
count or instrument with respect to which
there is currently a ‘‘do not mail’’ or a
‘‘stop mail hold’’ instruction pursuant to
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which the payor does not send any mail
to the payee?

A–19. No. A payor must, however,
handle all required mailings in the
same manner that the payor handles
other correspendence with the payee.

Q–20. Is a payor required to send mail-
ings to all payees listed on a joint account
or jointly held instrument?

A–20. No. A payor is required to send
mailings only to the first person listed
on an account or instrument because
the taxpayer indentification number of
that person is the one required to be
provided on an information return.

Q–21. If a payor has a Form W–6 or W–
7 exemption certificate, relating to the
now-repealed 10 percent withholding on
interest and dividends, signed by a payee,
must the payor send the mailings to the
payee?

A–21. Generally, yes. The Internal
Revenue Service Forms W–6 and W–7
did not contain a certification, under
penalties of perjury, that the taxpayer
identification number furnished by the
payee was correct. If, however, the
payor utilized a substitute Form W–6
or W–7 on which a payee certified under
penalties of perjury in the manner pro-
vided on Form W–9 or in A–10 that the
taxpayer identification number fur-
nished to the payor was the payee’s
correct number, the payor is not re-
quired to send mailings to the payee.

Q–22. Is a payor of reportable interest or
dividends required to send mailings to a
corporation or other exempt recipient?

A–22. No. A payment of interest to a
corporation or other exempt recipient
described in § 1.6049–4(c)(1)(ii) of the In-
come Tax Regulations generally is not
subject to information reporting. Thus,
mailings to such recipients are not re-
quired. Although a payment of divi-
dends or patronage dividends to a cor-
poration and certain other exempt re-
cipients generally is subject to infor-
mation reporting, payors are not re-
quired to send mailings to persons de-
scribed in § 31.3452(c)–1 (b) through (p)
of the Income Tax Regulations in order
to satisfy the due diligence require-
ment. A payee shall be considered an
exempt recipient for the purpose of this
rule if (1) the payee could be treated as
an exempt recipient without the re-
quirement of filing an exemption cer-
tificate under § 31.3452(c)–1 (b) through

(p) of the Income Tax Regulations or
(2) the payee has provided the payor
with a certificate, signed under pen-
alties of perjury, stating that the
payee is an exempt recipient described
in one or more paragraphs of
§ 31.3452(c)–1 (b) through (p) of the In-
come Tax Regulations. Form W–9 may
be used for the purpose of making this
certification. Alternatively, the payor
may provide the payee with a sub-
stitute form for such certification, pro-
vided that the form conforms generally
to Form W–9 and the instructions re-
lated to exempt recipients.

Q–23. Is a payor required to send mail-
ings to a payee with respect to an account
established under the Uniform Gift to Mi-
nors Act?

A–23. Yes. The law requires that the
social security number of the minor be
provided to the payor with respect to
accounts established under the Uni-
form Gift to Minors Act. If the minor
does not have a social security number,
the minor may obtain one by filing a
Form SS–5 with a Social Security Ad-
ministration Office. The form certify-
ing that the minor’s social security
number provided is correct may be
signed by the custodian of the Uniform
Gift to Minors Act account.

Q–24. Is a payor required to send mail-
ings to a payee where the account is held
as a club account, bowling league ac-
count, recreation account, or other infor-
mal account?

A–24. Yes. The law requires that the
taxpayer identification number of the
organization be provided to the payor.
If the club, league, or other informal
association does not have an employer
identification number, one may be ob-
tained by filing a Form SS–4 with an
Internal Revenue Service Center.

Q–25. Must the payee sign and return to
the payor the form certifying the payee’s
correct taxpayer identification number
under penalties of perjury in order for the
payor to satisy the due diligence require-
ment?

A–25. No. The determination of
whether the payor exercised due dili-
gence in soliciting the payee’s correct
taxpayer identification number does
not depend upon whether the payee
signs and returns the form certifying
his correct taxpayer identification
number. If, however, the payee does
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not provide his taxpayer identification
number to the payor under penalties of
perjury, the payor is required to con-
tinue to solicit a certified taxpayer
identification number from the payee
in each year subsequent to 1983 until
the payee has provided a certified tax-
payer identification number. Such sub-
sequent annual solicitations need not
be made, however, in a separate mail-
ing.

REQUIREMENT OF BACKUP WITHHOLDING

Q–26. If a payee does not provide a tax-
payer identification number to the payor
what action is a payor required to take?

A–26. Starting January 1, 1984, the
payor is required to commence backup
withholding with respect to reportable
payments to payees who have not pro-
vided a taxpayer identification number
to the payor. If an individual payee
does not have a social security number,
he may obtain one by filing Form SS–
5 with a Social Security Administra-
tion Office. Other payees may obtain
an employer identification number by
filing Form SS–4 with an Internal Rev-
enue Service Center.

Q–27. Is a payor of reportable interest or
dividends required to impose backup with-
holding with respect to payments made
after December 31, 1983, to a payee of an
account that existed, or an instrument
that was held by the payee, on December
31, 1983, if the payee has not provided the
payor with a written certification under
penalties of perjury that the taxpayer
identification number furnished is correct?

A–27. No. A payor of reportable inter-
est or dividends that are paid with re-
spect to an account or instrument ex-
isting on December 31, 1983, is not re-
quired to impose backup withholding
starting on January 1, 1984, simply be-
cause the payee has failed to certify his
taxpayer identification number under
penalties of perjury.

Q–28. Is a payor required to impose
backup withholding with respect to a re-
portable interest or dividend payment
made on or after January 1, 1984, if the
taxpayer identification number furnished
by the payee does not contain the proper
number of digits?

A–28. Yes. A payor shall treat the
payee as having failed to furnish a tax-
payer identification number if the
number provided does not contain the

proper number of digits. The proper
number of digits is nine for both the
social security number and the em-
ployer identification number.

Q–29. Is a payor of reportable interest or
dividend payments required to impose
backup withholding on a payment made
to an exempt recipient?

A–29. No. A payor is not required to
withhold on a payment made to a per-
son described in § 31.3452(c)–1 (b)
through (p) of the Income Tax Regula-
tions. A payee shall be considered an
exempt recipient for purposes of this
rule if (1) he may be treated as an ex-
empt recipient without the require-
ment of filing an exemption certificate
under the cited regulation or (2) the
payee has provided the payor with a
certificate, signed under penalties of
perjury, stating that a payee is an ex-
empt recipient described in one or
more paragraphs of the cited regula-
tion. Form W–9 may be used for the
purpose of making this certification.
Alternatively, the payor may provide
the payee with a substitute form for
such certification, provided that the
substitute form conforms generally to
Form W–9 and the instructions related
to exempt recipients. A payor may in
any case require an exempt recipient
not otherwise required to file a certifi-
cate as to his status as an exempt re-
cipient to file such a certificate, and
may treat an exempt recipient who
fails to file such a certificate as a per-
son who is not exempt. A payor may re-
quire a separate certificate for each ac-
count or instrument maintained by an
exempt recipient. A payor may require
that any certification that a payee is
an exempt recipient be made only on
the substitute form provided by the
payor; in that case, the payor must
comply with the pertinent portions of
§ 31.3452(f)–1(b)(2) of the Income Tax
Regulations relating to the procedures
that a payor must follow upon receipt
of an unacceptable form.

Q–30. Is a payor required to impose
backup withholding on a pension or an-
nuity distribution made on or after Janu-
ary 1, 1984, if the payee has not provided
his taxpayer identification number to the
payor?

A–30. If pension withholding under
section 3405 applies to a pension or an-
nuity distribution and the payee does
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not make an election not to have pen-
sion withholding apply under that sec-
tion, backup withholding does not
apply. If, however, the payee makes
such election under section 3405 or pen-
sion withholding does not otherwise
apply, and the payee does not provide
his taxpayer identification number to
the payor (or the taxpayer identifica-
tion number provided is obviously in-
correct), the payor is required to with-
hold 20 percent of any payment to the
payee to which section 6041 applies, un-
less the conditions of the following
paragraph are satisfied.

If the annual distributions to a payee
total $5,400 or less (in which case with-
holding under section 3405 generally is
not required), and if the payor has no
social security number for the payee
(or the social security number provided
is obviously incorrect), the payor shall
not impose backup withholding until
the first payment made after June 30,
1984. By that date, the payee will have
been able to obtain a social security
number and provide it to the payor, in
which case no amounts will be with-
held.

Q–31. In determining whether a payee
has failed to provide a taxpayer identi-
fication number with respect to an ac-
count that was in existence or an instru-
ment held on December 31, 1983, so that
backup withholding is imposed starting
January 1, 1984, within what period of
time just a taxpayer identification number
provided by a payee be treated as having
been received?

A–31. A payor must process a tax-
payer identification number within 30
days after the payor receives the tax-
payer identification number from the
payee. Thus, for example, if a payor
has no taxpayer identification number
for a payee, and the payee provides his
taxpayer identification number to the
payor on December 15, 1983, the payor
must process the number not later
than January 14, 1984. As a result, the
payor would be authorized to com-
mence backup withholding with re-
spect to payments made to the payee
commencing January 1, 1984, but
backup withholding must cease by Jan-
uary 14, 1984. The payor also is author-
ized to treat the taxpayer identifica-
tion number as having been received at
any time after it is provided, so that

backup withholding need not be com-
menced in the circumstance outlined
above.

CERTIFICATION REQUIREMENTS FOR AC-
COUNTS OPENED AND INSTRUMENTS AC-
QUIRED AFTER 1983

Q–32. What actions must a payor take
with respect to accounts that are opened
or instruments acquired on or after Janu-
ary 1, 1984, in order to avoid imposing
backup withholding on reportable interest
or dividend payments?

A–32. In order to avoid imposing
backup withholding with respect to ac-
counts that are opened or instruments
acquired on or after January 1, 1984, a
payor of reportable interest or dividend
payments must obtain a certification
from the payee, signed under penalties
of perjury, (1) that the taxpayer identi-
fication number provided to the payor
is the payee’s correct number and (2)
that the payee is not subject to backup
withholding due to notified payee
underreporting. The form for these cer-
tifications is prescribed in A–35 and A–
36.

Q–33. What payees can make the certifi-
cation that they are not subject to backup
withholding due to notified payee under-
reporting?

A–33. Any payee who has not been no-
tified that he is subject to backup
withholding as a result of notified
payee underreporting can make the
certification under the law. In addi-
tion, a payee who was subject to
backup withholding due to notified
payee underreporting may certify that
he is not subject to backup withholding
due to notified payee underreporting if
the Service has provided the payee
with written certification that backup
withholding due to notified payee
underreporting has terminated.

Q–34. Under what circumstances will an
account be considered to have been in ex-
istence, or an instrument be considered to
have been held, before January 1, 1984 (a
‘‘pre-1984 account’’)?

A–34. An account that is in existence
before January 1, 1984, will be consid-
ered a pre-1984 account, irrespective of
whether additional deposits are made
to the account on or after January 1,
1984. In addition, if shares of a corpora-
tion are held before January 1, 1984 (or
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considered held before such date by op-
eration of this rule), and additional
shares are received by the holder, irre-
spective of whether such shares are re-
ceived by reason of a stock dividend, as
a result of an infusion of new cash, or
otherwise, the new shares received will
be considered a pre-1984 account, in the
discretion of the payor. Where an ac-
count is opened, or an instrument is
acquired automatically on the matu-
rity or termination of an account that
was in existence or instrument held be-
fore January 1, 1984 (or considered to
have been in existence or held before
such date by operation of this rule),
without the participation of the payee,
the new account or instrument will be
considered a pre-1984 account, in the
discretion of the payor. For purposes of
the preceding sentence, a payee shall
not be considered to have participated
in the acquisition of the new account
or instrument solely by reason of the
failure to exercise a right to withdraw
funds on maturity or termination of
the old account or instrument. Where a
discount instrument with a maturity
not exceeding one year (a ‘‘short-term
instrument’’) is acquired upon the ma-
turity of a short-term instrument, the
participation of the payee in the acqui-
sition of the newly-acquired instru-
ment shall not be taken into account,
and the new instrument shall be con-
sidered to have been acquired auto-
matically, with respect to instruments
acquired prior to January 1, 1985. In the
case of insurance policies in effect on
December 31, 1983, the election of a div-
idend accumulation option pursuant to
which interest is paid, or the creation
of an ‘‘account’’ in which proceeds of a
policy are held for the policy bene-
ficiary, may, in the payor’s discretion,
be treated as a pre-1984 account.

Q–35. What form may a payee of report-
able interest or dividends use to certify
under penalties of perjury, that the tax-
payer identification number provided to
the payor is correct and that he is not
subject to backup withhholding due to no-
tified payee underreporting?

A–35. A payee may use Internal Reve-
nue Service Form W–9 for both re-
quired certifications.

Q–36. May a payor of reportable interest
or dividends or a broker provide a sub-
stitute form for a payee to certify under

penalties of perjury that his taxpayer
identification number is correct and that
he is not subject to backup withholding
due to notified payee underreporting?

A–36. Yes. A payor or broker may use
a substitute form provided the lan-
guage of the certification is substan-
tially similar to the following: ‘‘Under
penalties of perjury, I certify (1) that
the number shown on this form is my
correct taxpayer identification number
and (2) that I am not subject to backup
withholding either because I have not
been notified that I am subject to
backup withholding as a result of a
failure to report all interest or divi-
dends, or the Internal Revenue Service
has notified me that I am no longer
subject to backup withholding.’’ A
payor or broker may use separate sub-
stitute forms to have the payee certify
under penalties of perjury that (i) his
taxpayer identification number is cor-
rect, provided the language is substan-
tially similar to the certification in A–
10 and (ii) he is not subject to backup
withholding due to notified payee
underreporting provided the language
is substantially similar to clause (2) of
the preceding sentence. A payor or
broker also may incorporate both re-
quired certifications into other busi-
ness forms, customarily used, such as
account signature cards, provided the
required certifications are clearly set
forth.

If a payor or broker uses a single sub-
stitute form for both certifications,
which does not follow the Form W–9
format, the form must contain an in-
struction to the payee that he must
strike out the language certifying that
the payee is not subject to backup
withholding due to notified payee
underreporting if he has been notified
that he is subject to backup withhold-
ing due to notified payee underreport-
ing, and the payee has not received a
notice from the Internal Revenue Serv-
ice advising him that backup withhold-
ing has terminated. If the payor or
broker requires that the payee make
the certification on a substitute form
provided by the payor, the payor or
broker may refuse to accept certifi-
cations (including certifications pro-
vided on Form W–9) that are not made
on the form or forms provided by the
payor or broker. If the payor or broker
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refuses to accept the form provided by
the payee, the payor or broker then
must comply with the pertinent por-
tions of § 31.3452(f)–1(b)(2) of the Income
Tax Regulations related to the proce-
dures that a payor must follow upon
receipt of an unacceptable form.

Q–37. With respect to reportable interest
or dividends that are paid on an account
opened or an instrument acquired on or
after January 1, 1984, if a payee fails to
certify, under penalties of perjury, (1)
that the number furnished is his correct
taxpayer identification number, and (2)
that he is not subject to backup withhold-
ing due to notified payee underreporting,
what action is a payor required to take?

A–37. A payor is required to withhold
20 percent of any reportable interest or
dividend payment on such an account
or instrument if either of the certifi-
cations specified is not provided. See
A–4 of § 35a.9999–1 and the answers
under § 35a.9999–3 beginning with A–51
for the actions that a payor of an ac-
count or instrument that is not a pre-
1984 account must take to exercise due
diligence and thereby avoid a penalty
under section 6676(b) for filing an infor-
mation return with a missing or an in-
correct taxpayer identification num-
ber.

Q–38. Is a payor ever required to with-
hold more than 20 percent of a payment?

A–38. No. Irrespective of how many
conditions exist which cause backup
withholding to apply, a payor is re-
quired to withhold only 20 percent of a
payment until all of the conditions no
longer apply.

Q–39. Is a payor required to send a no-
tice to the payee when the payor com-
mences backup withholding?

A–39. In general, no. However, a
payor of a readily tradable instrument
that is not acquired directly from the
payor must notify the payee that
backup withholding has commenced, or
will commence. The notice must be
sent to the payee not later than 15 days
after the payor makes the first pay-
ment to the payee that is subject to
backup withholding. The notice must
explain the steps the payee must take
to stop backup withholding. The text
of this notice will be provided in a reg-
ulation to be issued in the near future.

Q–40. Do special rules apply to pay-
ments made with respect to readily
tradable instruments?

A–40. Yes. Special backup withhold-
ing rules apply with regard to readily
tradable instruments when (1) the
payee did not acquire the instrument
directly from the issuer of the instru-
ment and (2) a broker does not hold the
instrument as nominee for the payee
(i.e., in street name). Under the special
rules, a payor is required to impose
backup withholding only if (1) the
payor does not receive the payee’s tax-
payer identification number, or (2) the
payor is notified by a broker that the
payee failed to make the required cer-
tifications (described in A–32) to the
broker and the payee did not make the
certifications to the payor. When the
payee acquires the instrument directly
from the issuer of the instrument or
when a broker holds the instrument as
nominee for the payee, the rules appli-
cable to payors apply.

Q–41. What rules apply to brokers?
A–41. When a broker is a payor (i.e.,

the broker holds the instrument in
street name), the regular rules for
payors apply. If a broker is not the
payor with respect to an instrument,
different rules apply to the broker de-
pending on whether the payee’s ac-
count with the broker is treated as a
‘‘post-1983 account.’’

A ‘‘post-1983 account’’ is any account
other than an account established prior
to January 1, 1984, through which, dur-
ing 1983, the broker either bought or
sold an instrument for the payee or
acted as nominee for the payee. (Both
the determinations of (1) whether an
account or instrument is treated as a
post-1983 account of the payor for pur-
poses of the payor’s due diligence re-
quirements (see A–34) and (2) when
backup withholding applies to an in-
strument are made without regard to
whether the instrument is acquired
through a post-1983 account of a
broker.)

When a readily tradable instrument
is acquired through a ‘‘post-1983 ac-
count’’ and the broker is not the payor
of the instrument, the broker must (1)
obtain the certifications (described in
A–32) from the payee but only once
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with respect to each account, (2) fur-
nish the payee’s taxpayer identifica-
tion number to the payor, and (3) no-
tify the payor to impose backup with-
holding if the payee failed to make ei-
ther of the required certifications to
the broker. The broker is required to
give the information required by
clauses (2) and (3) of the prior sentence
to the payor in connection with the
transfer instructions for the acquisi-
tion. The notice under clause (3) shall
state that: ‘‘The [named payee] is sub-
ject to backup withholding under sec-
tions 3406(a)(1)(A), 3406(a)(1)(B),
3406(a)(1)(C), or 3406(a)(1)(D) of the In-
ternal Revenue Code [circle whichever
section applies].’’ A magnetic media,
machine readable, or other similar no-
tice substantially to the same effect
also may be employed. After the trans-
fer instructions are transmitted, the
broker is not required to seek a miss-
ing taxpayer identification number or
missing certification or to give any
further notices with regard to the ac-
quisition of the instrument.

When a readily tradable instrument
is acquired through an account that is
not a ‘‘post-1983 account’’ and the
broker is not the payor of the instru-
ment, the broker’s sole responsibility
is to furnish the payee’s taxpayer iden-
tification number to the payor (unless
the broker has been notified that the
payee is subject to backup withholding
under section 3406 (a)(1)(B) or (a)(1)(C)
of the Internal Revenue Code).

WINDOW TRANSACTIONS PRE-1984
INSTRUMENTS

Q–42. Is a payor required to exercise due
diligence in soliciting the taxpayer identi-
fication number of a payee with respect to
the following payments (‘‘window trans-
actions’’): Redemptions of United States
savings bonds, and payments upon inter-
est coupons, commercial paper, and bank-
er’s acceptances?

A–42. No. The due diligence require-
ments do not apply to such payments.
Thus, the certification requirements
set forth in A–32 do not apply to such
transactions. A payor is required to
withhold 20 percent with respect to
such payments only if the payee does
not provide his taxpayer identification
number to the payor. Payors remain
obligated, however, to make an infor-

mation return with respect to window
transactions.

Q–42A. Is a payor on a pre-1984 instru-
ment in a window transaction subject
to a penalty under section 6676(b) for
filing an information return with a
missing or an incorrect taxpayer iden-
tification number with respect to that
transaction?

A–42A. No. However, see A–42 in this
section which provides, in part, that a
payor is required to backup withhold if
a payee fails to provide a taxpayer
identification number (i.e., there is a
missing taxpayer identification num-
ber). See A–66 of § 35a.9999–3 for the ac-
tions that payors of post-1983 window
transactions, as defined in A–42B, must
take to avoid a penalty under section
6676(b).

POST-1983 INSTRUMENTS

Q–42B. Is a payor required to treat an
instrument that is negotiated in a win-
dow transaction (as defined in A–42 of
§ 35a.9999–1 and A–9 of § 35a.9999–2) after
December 23, 1987, as an instrument ac-
quired after December 31, 1983?

A–42B. Yes. A window transaction oc-
curring on or after December 23, 1987,
will be considered made with respect to
an instrument acquired after December
31, 1983, regardless of when the instru-
ment was issued by the payor or ac-
quired by the payee. See A–66 of
§ 35a.9999–3 for the actions that payors
must take to avoid a penalty under
section 6676(b) with respect to a post-
1983 window transaction.

Q–43. Will a payor be allowed to furnish
an information return to the payee with
respect to a window transaction at the
time the obligation or instrument is pre-
sented?

A–43. Yes. A payor may furnish an in-
formation return to the payee at the
time of the transaction or any time
prior to January 31 of the year follow-
ing the calendar year in which the
transaction occurs. In general, how-
ever, the payor must provide informa-
tion returns with respect to window
transactions to the Internal Revenue
Service on magnetic tape, in accord-
ance with section 6011(e)(2) of the In-
ternal Revenue Code, effective for
transactions after December 31, 1983.
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SEPARATE FORM 1099

Q–44. Is a payor of interest, dividends,
or patronage dividends paid in 1983 re-
quired to send a separate official Form
1099 to a payee?

A–44. No. A payor of interest, divi-
dends, or patronage dividends paid in
1983 is not required to send a separate
official Form 1099 to a payee. A payor
may satisfy his obligation to furnish
the required statement to the recipient
by sending the statement with other
business correspondence to the payee,
such as a monthly statement.

Q–45. Is a payor of interest, dividends,
or patronage dividends paid after January
1, 1984, required to send a separate official
Form 1099 to a payee?

A–45. Yes. For payments made in 1984
and subsequent years, a payor is re-
quired to provide an official Form 1099
to a payee either in a separate mailing
or in person. Payors also may use a
substitute Form 1099 which contains
provisions substantially similar to
those of the prescribed form if the
payor complies with all revenue proce-
dures relating to substitute Form 1099
in effect at the time.

Q–46. Is a payee required to attach
Form 1099 to his tax return?

A–46. No.

MISCELLANEOUS

Q–47. In what manner is a payor re-
quired to remit to the Internal Revenue
Service amounts withheld from any re-
portable payment?

A–47. A payor must deposit amounts
withheld under the backup withholding
provisions with a Federal Reserve
Bank or an authorized financial insti-
tution in accordance with the deposit
rules of § 31.6302(c)–1(a)(1)(i) of the In-
come Tax Regulations that apply to an
employer with respect to employment
taxes. The payor of a reportable pay-
ment may elect, however, in accord-
ance with the instructions provided
with Form 941, to deposit such amounts
separately from social security taxes
and income tax withheld from wages.
Thus, a payor may treat amounts with-
held under section 3406 separately from
amounts withheld from wages for pur-
poses of determining when to remit the
withheld amounts from any reportable
payment. If, however, the payor elects

to aggregate the amount withheld from
wages with the amounts withheld
under section 3406, the payor may do
so. Regardless of the manner in which
the payor elects to treat the withheld
amounts for purposes of determining
the time within which such amounts
are required to be deposited, a payor
must report the amounts withheld
under section 3406 on the same Form
941 that the payor uses to report the
employment taxes deposited.

Q–48. May a payor refuse to open an
account for, or issue an instrument to a
person on or after January 1, 1984, if the
person fails to furnish his taxpayer identi-
fication number to the payor under pen-
alties of perjury?

A–48. Yes. If the payor refuses to open
an account or issue an instrument be-
cause the person fails to provide his
taxpayer identification number under
penalties of perjury, the payor will not
be in violation of the Internal Revenue
Code. If, however, the payor allows a
person who has not provided his tax-
payer identification number under pen-
alties of perjury to open an account or
acquire an instrument, the payor is re-
quired to impose backup withholding
with respect to any interest or divi-
dend payments thereafter made with
respect to such account or instrument
(unless the payee thereafter provides
his taxpayer identification number cer-
tified under penalties of perjury). The
payor is not permitted, however, to
refuse to open an account or to issue
an instrument if the payee fails to cer-
tify under penalties of perjury, that
the payee is not subject to backup
withholding due to notified payee
underreporting. See A–4 of § 35a.9999–1
and the answers under § 35a.9999–3 be-
ginning with A–51 for the actions that
a payor of an account or instrument
that is not a pre-1984 account or instru-
ment must take to exercise due dili-
gence and thereby avoid a penalty
under section 6676(b) or filing an infor-
mation return with a missing or an in-
correct taxpayer identification num-
ber.

Q–49. May a payor treat a certificate re-
specting a taxpayer identification number
as valid if it is signed by a person other
than the payee?

A–49. In certain instances, yes. A cer-
tificate may be signed by any person
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who, under the pertinent portions of
sections 6061, 6062, 6063, and 6065 of the
Internal Revenue Code and the regula-
tions thereunder, is authorized to sign
a declaration under penalties of per-
jury on behalf of the payee.

Q–50. What procedures must a payor
follow in order to demonstrate that it has
exercised due diligence in furnishing the
correct taxpayer identification number of
a payee, as required in A–5?

A–50. A payor is not required to re-
tain a copy of the communication sent
to each individual payee or to prove
that the communication was sent to a
particular payee. Instead, payors must
establish the existence of procedures
that are reasonably calculated to in-
sure that each person required to re-
ceive a mailing as prescribed in A–5, in
fact received such mailing, and that
the payor exercised reasonable care in
processing responses to such mailings.

SPECIAL RULES FOR ACCOUNTS, INSTRU-
MENTS AND TRANSACTIONS OF FOREIGN
PERSONS

Q–51. Is a payor required to send the
mailing or mailings described in A–5 and
A–6 to foreign persons?

A–51. Generally no. A payor is re-
quired to send the mailing or mailings
described in A–5 and A–6 to any payee
to whom the payor makes a payment
that is subject to information report-
ing. Generally, a payment of interest
to a foreign person is not subject to in-
formation reporting. See §1.6049–5 (b)
(2) and (3) of the Income tax Regula-
tions for the procedures to determine
whether a payee of interest is a foreign
person. See § 1.6042–3(b) (1), 2, and (3)
and § 1.6044–3(c) of the Income Tax Reg-
ulations concerning exceptions from
the information reporting require-
ments for payments of dividends and
patronage dividends by and to certain
foreign persons.

Q–52. Is a payor required to send the
mailing or mailings described in A–5 and
A–6 to foreign persons with respect to pre-
1984 accounts and instruments if pay-
ments on those accounts and instruments
would not have been reportable payments
but for the fact that the foreign person
failed to provide the penalty of perjury
statement described in § 1.6049–5(b)(2)(iv)
of the Income Tax Regulations?

A–52. A payor need not send the mail-
ing or mailings described in A–5 and A–
6 to a payee who has not previously
provided the penalty of perjury state-
ment described in § 1.6049–5(b)(2)(iv) of
the Income Tax Regulations if (1) the
payor sends a separate mailing to the
payee on or before December 31, 1983,
requesting the required penalty of per-
jury statement and (2) the payor has
evidence in its records that the payee
is a foreign person (provided that the
payor has no actual knowledge that
such evidence is false). If the payor has
sent a nonseparate mailing on or before
December 31, 1983, requesting the re-
quired penalty of perjury statement,
the payor may send the separate mail-
ing referred to in clause (1) on or before
March 31, 1984. The separate mailing,
whether sent in 1983 or 1984, must be by
first-class mail, or by airmail if sent to
a foreign address, and must contain a
notice describing the penalty of per-
jury statement set forth in § 1.6049–
5(b)(2)(iv) and advising the payee that
backup withholding may commence if
the statement is not provided. The
payor also must provide a reply enve-
lope and a form on which the payee
may make the statement described in
§ 1.6049–5(b)(2)(iv) under penalties of
perjury. Neither the separate nor non-
separate mailing is required if the
payor has received the required penalty
of perjury statement from the payee.

The rules of A–18 and A–19 relating to
a ‘‘do not mail’’ or ‘‘stop mail hold’’ in-
struction and to payees for whom the
payor has no address, shall apply. The
other evidence referred to in clause (2)
above on which the payor may rely for
treating a payee as a foreign person in-
cludes a written statement from the
payee that he is neither a resident nor
a citizen of the United States or an af-
fidavit from an employee of the payor
stating that he knows that, or the
payee has represented orally that, he is
a foreign person. The mere fact that
the payee has provided an address out-
side the United States is insufficient
evidence to establish that the payee is
a foreign person for this purpose.

Q–53. Is a payor required to commence
backup withholding on January 1, 1984,
on payments with respect to accounts and
instruments described in A–52 if the for-
eign person failed to provide the penalty
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of perjury statement described in § 1.6049–
5(b)(2)(iv) of the Income Tax Regulations?

A–53. The payor need not commence
backup withholding with respect to
such payments made before July 1,
1984, provided that the payor (1) made
the separate mailing described in A–52
before December 31, 1983, or has made
the nonseparate mailing described in
A–52 before December 31, 1983, and
sends a separate mailing to those pay-
ees who have not provided the required
statement by March 31, 1984, and (2) has
in its records the evidence described in
A–52 that the payee is a foreign person.

Q–54. Do the backup withholding provi-
sions apply to payments of interest within
the United States by a payor that is an
international organization or by a person
acting in its capacity as a paying agent
for such organization?

A–54. No, provided the international
organization is in organization of
which the United States is a member
and which enjoys immunity or exemp-
tion from any liability or obligation to
pay, withhold, or collect tax pursuant
to an international agreement having
full force and effect in the United
States.

Q–55. Is a broker required to impose
backup withholding with respect to trans-
actions effected for pre-1984 accounts if
the customer is an exempt foreign person
who fails to provide the broker with the
penalty of perjury statement described in
§ 1.6045–1(g)(1) of the Income Tax Regula-
tions?

A–55. With respect to such trans-
actions effected before July 1, 1984, a
broker is not required to impose
backup withholding if (1) the broker
sends a separate mailing to the cus-
tomer on or before December 31, 1983,
requesting the penalty of perjury state-
ment described in § 1.6045–1(g)(1) of the
Income Tax Regulations and (2) the
broker has evidence in his records that
the customer is a foreign person (pro-
vided that the broker has no actual
knowledge that such evidence is false).
If the payor sent a nonseparate mailing
on or before December 31, 1983, request-
ing the required penalty of perjury
statement, the payor may send the sep-
arate mailing on or before March 31,
1984. The separate mailing, whether
made in 1983 or 1984, must be by first-
class mail, or by airmail if sent to a

foreign address, and must contain a no-
tice describing the required penalty of
perjury statement and advising the
customer that backup withholding may
commence if the statement is not pro-
vided. The broker must also include in
the mailing a reply envelope and pro-
vide a form on which the customer may
make the required penalty of perjury
statement. Neither the separate nor
nonseparate mailing is required if the
payor has received the penalty of per-
jury statement from the customer.

The rules of A–18 and A–19 relating to
‘‘do not mail’’ or a ‘‘stop mail hold’’ in-
structions, and to payees for whom the
payor has no address shall apply. The
other evidence referred in clause (1)
above on which the broker may rely for
treating a customer as as foreign per-
son may include a written statement
from the customer that he is neither a
resident nor a citizen of the United
States or an affidavit from an em-
ployee of the broker stating that he
knows that, or the customer has orally
represented that, he is a foreign per-
son. The mere fact that the customer
has provided an address outside the
United States is insufficient evidence
to establish that the customer is a for-
eign person for this purpose.

NONASSESSMENT OF THE PENALTY BY
ADMINISTRATIVE DISCRETION

Q–56. Is a payor of a pre-1984 account
or instument who did not undertake
the mailings in accordance with A–5
and A–6 and the related questions and
answers on due diligence under this
section liable for the penalty under
section 6676(b) for filing an information
return with a missing or an incorrect
taxpayer identification number for all
years in which the payor did not have
a certified Form W–9 or acceptable sub-
stitute form from a payee?

A–56. Yes. The payor is liable for the
penalty under section 6676(b) for each
year the payor files an information re-
turn with a missing or an incorrect
taxpayer identification number for a
pre-1984 account or instrument if the
payor has not exercised due diligence
as described in A–5 and A–6 and in the
related questions and answers on due
diligence under this section or obtained
a certified taxpayer identification
number from the payee. However, in its
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administrative discretion the Internal
Revenue Service will not impose the
penalty on a payor for an information
return filed for calendar years after
1987 if the payor makes or has made a
separate mailing of the type described
in A–5 (as applicable under such Q and
A) on or before June 30, 1988, and
makes or has made the nonseparate
mailing described in A–5 (as applicable
under such Q and A) in each year sub-
sequent to the year of the separate
mailing claimed as the basis for admin-
istrative relief. Such separate and non-
separate mailings must be made with
respect to all pre-1984 accounts or in-
struments of payees to whom the payor
will make a reportable payment in 1988
or a subsequent calendar year if such
payees have not previously certified,
under penalties of perjury, that the
taxpayer identification number fur-
nished to the payor is the payee’s cor-
rect taxpayer identification number or
established the payee’s foreign status
(under § 1.6049–5(b)(2)(iv)) with respect
to interest payments or under Q and A
36 of § 35a.9999–3 with respect to divi-
dend payments). If a reportable pay-
ment will not be made to a pre-1984 ac-
count or instrument in 1988, the mail-
ing with respect to the account or in-
strument may be made, in the discre-
tion of the payor, by (1) June 30, 1988,
or (2) the later of October 1 of the cal-
endar year in which the payment to
the account or instrument is subse-
quently reportable or within 30 days
after such reportable payment occurs.

A payor will not be ineligible for ad-
ministrative relief under this Q/A–56
with respect to a calendar year (for
those accounts for which mailings were
made as described in this A–56) due to
a failure to make a mailing with re-
spect to a de minimis number of ac-
counts. A de minimis number of ac-
counts is the lesser of 5,000 accounts or
one percent (or less) of the total num-
ber of accounts for which a mailing
should have been made under this Q/A–
56. In addition, a payor will not be in-
eligible for administrative relief with
respect to a calendar year (for those
accounts for which mailings were made
as described in this A–56) due to an in-
advertent failure to make a mailing for
a few accounts that could not be lo-
cated using reasonable care.

In its administrative discretion, the
Internal Revenue Service will not im-
pose the penalty under section 6676(b)
on those de minimis accounts or on
those accounts that could not be lo-
cated using reasonable care in any cal-
endar year for which a payor under-
takes a mailing, as described in Q–5 in
this section, with respect to all such
accounts.

The rules described in A–5 and the re-
lated questions and answers on due
diligence under this section shall
apply, to the extent not inconsistent
with this Q and A 56, as shall the rules
described in A–8, A–9, A–10, A–11, A–12,
A–14, A–15, and A–16. Further, the spe-
cial rules in A–17, A–18, A–19, A–20, A–
21, A–22, A–23, A–24, and A–25 also shall
apply to the mailing described in A–56
of this section.

In order to receive administrative re-
lief each year, a payor must make a
written statement, under penalties of
perjury, affirmatively showing to the
satisfaction of the district director or
the director of the Internal Revenue
Service Center that the person other-
wise liable for such penalty fulfilled
the requirements of this paragraph. A
payor should make the request from
the Internal Revenue Service ninety
days before the due date of the Form
8210. A payor will remain liable for any
applicable penalties under section
6676(b) for years prior to 1988.

[T.D. 7916, 48 FR 45362, Oct. 4, 1983, as amend-
ed by T.D. 7922, 48 FR 53111, Nov. 25, 1983;
T.D. 8163, 52 FR 44873, Nov. 23, 1987; T.D. 8248,
54 FR 14350, Apr. 11, 1989]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53494, Oct. 14, 1997, § 35a.9999–1 was removed,
effective Jan. 1, 1999.

§ 35a.9999–2 Questions and answers
concerning due diligence and issues
in connection with backup with-
holding.

The following questions and answers
principally concern the backup with-
holding requirement with respect to re-
portable payments and the due dili-
gence exception to the penalty on
payors of reportable interest and divi-
dend payments for failure to provide a
payee’s correct taxpayer identification
number on certain information re-
turns. These requirements are issued
under the Interest and Dividend Tax
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Compliance Act of 1983 (Pub. L. 98–67,
97 Stat. 369):

DUE DILIGENCE

Q–1. If a payor of reportable interest or
dividends does not send the mailing or
mailings described in A–5 and A–6 of
§ 35a.9999–1 of the Temporary Employ-
ment Tax Regulations, issued under
the Interest and Dividend Tax Compli-
ance Act of 1983, T.D. 7916 (‘‘§ 35a.9999–
1’’), to all payees who have not cer-
tified under penalties of perjury that
their taxpayer identification numbers
are correct, will a payor be considered
to have exercised due diligence with re-
spect to a payee to whom the payor
sends the required mailing or mailings?

A–1. Yes. Due diligence applies on a
payee-by-payee basis. For example, if a
payor sends the separate mailing de-
scribed in A–5 of § 35a.9999–1 by Decem-
ber 31, 1983, only to certain payees, the
payor will be considered to have exer-
cised due diligence with respect to the
payees to whom the mailing was sent.
However, the payor will not be consid-
ered to have exercised due diligence
with respect to those payees to whom
the payor did not send the required
mailing or mailings.

A penalty for failure to provide a cor-
rect taxpayer identification number
will not be imposed merely because the
payor fails to send the required mailing
or mailings. Rather, a penalty will be
imposed only in the case of an informa-
tion return filed by a payor of report-
able interest or dividends if the re-
quired mailing or mailings were not
sent to the payee and the payor fails to
include a taxpayer identification num-
ber or includes an incorrect number on
the return filed with respect to the
payee.

Q–2. Does the due diligence standard
apply to reportable payments other than
reportable interest or dividends?

A–2. No. The due diligence standard
does not apply to payments reportable
under sections 6041, 6041A(a), 6045, or
6050A. Thus, payors of these other re-
portable payments are not required to
send the mailings described in A–5 and
A–6 of § 35a.9999–1.

Q–3. Do the rules of section 7503 of the
Internal Revenue Code, regarding the
time for performance of an act where the
last day to perform the act falls on Satur-

day, Sunday, or a legal holiday, apply to
the time limits for the mailings described
in A–5, A–6, A–52, A–53, and A–55 of
§ 35a.9999–1?

A–3. Yes. For example, a mailing that
must be sent on or before Saturday,
December 31, 1983, will be considered
timely if sent on or before Tuesday,
January 3, 1984.

Q–4. Are trustees, custodians, or other
fiduciaries subject to the due diligence
standard?

A–4. The due diligence standard does
not apply to a trustee, custodian, or
other fiduciary, unless such person is a
payor of reportable interest or divi-
dends. A trustee, custodian, or other fi-
duciary is not a payor of reportable in-
terest of dividends simply because the
trustee, custodian, or fiduciary re-
ceives a payment of reportable interest
or dividends. If a trust is considered a
payor of reportable interest or divi-
dends under A–20, below, however, the
due diligence standard applies.

Q–5. Is a payor required to send the
mailings described in A–5 and A–6 of
§ 35a.9999–1 by first-class mail, if it is
the practice of the payor not to send
correspondence to the payee by first-
class mail, but rather to deliver per-
sonally, or to use intra-office mail to
communicate with the payee?

A–5. No. A payor may send the mail-
ing or mailings by first-class mail, by
personal delivery, or by intra-office
mail, provided that the mailing or
mailings are delivered by the same
method used by the payor in sending
account activity and balance informa-
tion and other correspondence to the
payee.

Q–6. Must a payor affix postage to the
return envelope to satisfy the requirement
of including a postage-prepaid reply enve-
lope in the mailings described in A–5 and
A–6 of § 35a.9999–1?

A–6. The requirement that a payor
must include a postage-prepaid reply
envelope will be satisfied by the use of
a ‘‘postage-prepaid envelope,’’ a ‘‘busi-
ness reply mail envelope,’’ or by
affixing the required postage to a self-
addressed reply envelope. (A ‘‘business
reply mail envelope’’ involves an ar-
rangement in which postage is charged
only when a customer returns the reply
envelope.)
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Q–7. Must a payor who sends the mail-
ings described in A–5 and A–6 of
§ 35a.9999–1 to a foreign address affix
postage to the reply envelope?

A–7. No. A payor is required to in-
clude only a self-addressed reply enve-
lope in a mailing to a foreign address.
A payor is not required to affix postage
to a reply envelope included in a mail-
ing to a foreign address, regardless of
whether the payee is a United States
citizen, a United States resident, or a
non-resident alien.

Q–8. Will a payor who sends the mail-
ings described in A–5, A–6, A–52, A–53,
and A–55 of § 35a.9999–1 violate the sepa-
rate mailing requirement if the payor
sends both a form W–9 (or substitute form)
and a Form W–8 (or substitute form) in
the same mailing?

A–8. No. The payor may include in
any separate mailing both a solicita-
tion of the payee’s taxpayer identifica-
tion number (Form W–9) and a solicita-
tion of a certification of the payee’s
foreign status (Form W–8).

Q–9. Do ‘‘window transactions,’’ as de-
fined in Q–42 of § 35a.9999–1, include pay-
ments on Treasury bills and other instru-
ments not in definitive form?

A–9. No. Because Treasury bills are
not in definitive form, payments upon
Treasury bills are not treated as win-
dow transactions. Similarly, payments
upon other instruments not in defini-
tive form are not treated as window
transactions. The special rules for win-
dow transactions set forth in A–42 of
§ 35a.9999–1 thus apply only to redemp-
tions of United States savings bonds,
and to payments upon interest cou-
pons, commercial paper, and banker’s
acceptances, if such instruments are in
definitive form. The due diligence re-
quirements set forth in A–5 and A–6 of
§ 35a.9999–1 are thus applicable to
payors of payments on Treasury bills
and other instruments not in definitive
form, if those instruments are consid-
ered to have been acquired before 1984,
and mature after December 31, 1983. In
addition, the certification require-
ments set forth in A–32 of § 35a.9999–1
and all other relevant backup with-
holding requirements apply to pay-
ments on Treasury bills and other in-
struments not in definitive form.

REQUIREMENT OF BACKUP WITHHOLDING

Q–10. Does backup withholding apply to
reportable payments other than reportable
interest and dividend payments?

A–10. Yes. Backup withholding also
applies to payments that are subject to
reporting under sections 6041(a) or (b),
6041A(a), and 6045, and to certain pay-
ments reportable under section 6050A
(‘‘other reportable payments’’). Backup
withholding applies to other reportable
payments, other than payments report-
able under section 6045, only if: (1) The
payee fails to furnish a taxpayer iden-
tification number to the payor; or (2)
the Internal Revenue Service notifies
the payor that the taxpayer identifica-
tion number furnished by the payee is
not correct. Except in the case of pay-
ments reportable under section 6045, a
payee of other reportable payments is
not required to make any certifications
under penalties of perjury, unless the
payee seeks to claim the exemption
from withholding while waiting for re-
ceipt of a taxpayer identification num-
ber (as explained in A–18, below). See
A–12 and A–13, below, for rules regard-
ing the application of backup withhold-
ing to transactions subject to reporting
under section 6045.

Q–11. Under what circumstances is a
payor of payments reportable under sec-
tion 6041 or section 6041A(a) required to
impose backup withholding?

A–11. A payor is required to withhold
on reportable payments under sections
6041 and 6041A(a) only if: (1) A payee is
subject to backup withholding under
A–10, above, (i.e., the payee fails to fur-
nish a taxpayer identification number
to the payor or the Internal Revenue
Service notifies the payor that the tax-
payer identification number furnished
by the payee is not correct); and (2)
any one of the following three condi-
tions is satisfied: (a) Reportable pay-
ments to the payee aggregate $600 or
more during the calendar year; (b) the
payor was required to file an informa-
tion return under section 6041 or sec-
tion 6041A(a), whichever is applicable,
with respect to that payee for the pre-
ceding calendar year (i.e., payments
subject to reporting under section 6041
or section 6041A(a), whichever is appli-
cable, aggregated $600 or more to the
payee for the preceding calendar year);
or (c) the payor was required to impose
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backup withholding on payments made
to the payee during the preceding cal-
endar year (and the payments subject
to backup withholding were of a type
reportable under section 6041 or section
6041A(a), whichever is applicable).

If a payor pays amounts aggregating
$600 or more to a payee during a cal-
endar year (condition (a) above), the
amount subject to withholding is: (1)
The amount of the payment that
causes the aggregate payments to the
payee during the calendar year to total
$600 or more (assuming that the payor
made no payments during the preced-
ing calendar year that were subject to
either reporting under section 6041 or
section 6041A(a), whichever is applica-
ble, or backup withholding); and (2) the
amount of any additional payments of
a type subject to reporting under sec-
tion 6041 or section 6041A(a), whichever
is applicable, made to the payee before
the payee provides a taxpayer identi-
fication number to the payor or after
the Internal Revenue Service notifies
the payor that the taxpayer identifica-
tion number furnished by the payee is
not correct. For example, if a payor
made payments of $200 each on March
31 1984, June 30, 1984, and September 30,
1984, to a payee, which were reportable
under section 6041, the payments on
March 31 and June 30 would not be sub-
ject to backup withholding, because
the $600 threshold would not have been
reached as a result of making either of
those payments (assuming that pay-
ments made to the payee during 1983
did not aggregate $600 or more and
were thus not subject to reporting).
However, the payor would be required
to withhold 20 percent of the $200 pay-
ment made on September 30, if the
payee did not furnish a taxpayer iden-
tification number to the payor, or the
Internal Revenue Service notified the
payor that the number provided by the
payee is incorrect, prior to the pay-
ment date (September 30). If the payor
made a $50 payment of a type report-
able under section 6041, on December
31, 1984, to the same payee, the payor
would be required to withhold 20 per-
cent of the $50 payment, if the payee
had not provided a taxpayer identifica-
tion number, or the Internal Revenue
Service notified the payor that the
number provided by the payee is incor-

rect, prior to the date of payment (De-
cember 31).

If, in the preceding calendar year, a
payor was required to file an informa-
tion return with respect to payments
to the payee under section 6041 or sec-
tion 6041A(a) (condition (b) above), or a
payor is required to impose backup
withholding with respect to payments
of a type that were reportable under
such sections (condition (c) above), the
payor is required to withhold 20 per-
cent of any payment of a type report-
able under section 6041 or section
6041A(a) made to the payee during the
following year, regardless of the
amount of the payment, if, prior to the
date of the payment, the payee fails to
provide a taxpayer identification num-
ber to the payor, or the Internal Reve-
nue Service notifies the payor that the
number provided by the payee was not
correct. Assume, for example, that a
payor made reportable payments under
section 6041 to a payee that aggregated
$600 or more during 1983, so that the
payor was required to file an informa-
tion return with respect to the pay-
ments for 1983. If the payor paid $300 to
the payee on January 31, 1984, and the
payment was of a type reportable
under section 6041, the payor would be
required to withhold 20 percent of the
$300 payment, if, prior to January 31,
1984, the payee did not provide a tax-
payer identification number to the
payor, or the Internal Revenue Service
notified the payor that the number
provided by the payee was not correct.
Moreover, because payments during
1984 to the payee, of a type subject to
reporting under section 6041, would be
subject to backup withholding, the
payor would be required to withhold 20
percent of any payment of a type re-
portable under section 6041 that was
made to the payee in 1985, unless the
payee provided a taxpayer identifica-
tion number prior to the payment date,
or corrected the number provided, if
the payor was notified by the Service
that the previous number was not cor-
rect.

In making the determination of
whether payments to a payee aggre-
gate $600 or more during a calendar
year or whether condition (b) or condi-
tion (c) applies to a payee, the payor
must aggregate and take into account
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payments of the same kind made to the
same payee. Payments that are report-
able under section 6041 are not required
to be aggregated with payments report-
able under section 6041A(a). Payors
may, in their discretion, aggregate: (1)
Payments not of the same kind to the
same payee, reportable under section
6041 and 6041A(a), and (2) payments re-
portable under section 6041 with pay-
ments reportable under section
6041A(a).

Q–12. Does backup withholding apply to
gross proceeds subject to reporting under
section 6045?

A–12. Yes. Backup withholding ap-
plies to gross proceeds reportable by
brokers, if the customer does not fur-
nish a taxpayer identification number
to the broker in the manner required,
or the Internal Revenue Service noti-
fies the broker that the number fur-
nished by the customer was incorrect.
With respect to a post-1983 account (as
defined in A–41 of § 35a.9999–1), the tax-
payer identification number provided
by a customer must be certified under
penalties of perjury. With respect to all
other accounts, the customer’s tax-
payer identification number is not re-
quired to be certified under penalties of
perjury. For example, if a customer
who had no prior relationship with a
broker opens an account, arranges for
the broker to sell readily tradable se-
curities for $100 during 1984, and the
sale is required to be reported under
section 6045, the gross proceeds of the
sale are subject to backup withholding,
if the customer does not provide: (1)
His taxpayer identification number to
the broker and certify it under pen-
alties of perjury; or (2) an awaiting TIN
certification (described in A–18, below).

Special rules governing backup with-
holding with respect to commodity fu-
tures contracts, margin account trans-
actions, and short sale transactions
will be issued in the near future.

Q–13. Does backup withholding apply to
barter exchanges that are subject to re-
porting under section 6045?

A–13. Yes. If the barter exchange is
required to report an exchange under
section 6045, it is required to impose
backup withholding if a member of the
barter exchange does not provide a tax-
payer identification number in the
manner required or the Internal Reve-

nue Service notifies the barter ex-
change that the number provided by
the member is incorrect. With respect
to an account or ongoing relationship
established between a barter exchange
and a member after December 31, 1983,
the member is required to provide a
taxpayer identification number to the
barter exchange under penalties of per-
jury. With respect to all other ac-
counts, the member’s number is not re-
quired to be certified under penalties of
perjury.

Q–14. What action is a payor of report-
able interest or dividends required to take
with respect to payments made on a read-
ily tradable instrument held by a payee,
if: (1) Additional readily tradable instru-
ments of the same issue are purchased by
the same payee, (2) it is the practice of the
payor to combine in one account all the
readily tradable instruments of the same
issue owned by the same payee (and to
make a single aggregate payment with re-
spect to all readily tradable instruments of
the same issue included in the account),
and (3) certain of the readily tradable in-
struments of the same issue owned by the
payee are subject to backup withholding
and others are not subject to backup with-
holding?

A–14. If it is the practice of a payor
to combine in one account all readily
tradable instruments of the same issue
owned by a payee and if certain of
those instruments are subject to
backup withholding and others are not
subject to backup withholding, the
payor is required to withhold 20 per-
cent of the aggregate payment made
with respect to all the instruments in
the account. If it is not the practice of
the payor to combine in one account
all readily tradable instruments of the
same issue owned by a payee, the payor
is required only to withhold 20 percent
of the payment made on the instru-
ment or instruments with respect to
which the payee is subject to backup
withholding.

For example, assume that a payee,
prior to 1984, held a readily tradable in-
strument and that a taxpayer identi-
fication number had been provided to
the payor. Assume further, during 1984:
(1) The payee acquired another readily
tradable instrument of the same issue
through a post-1983 brokerage relation-
ship, (2) the broker notified the payor
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that the payee failed to certify that he
was not subject to backup withholding
due to notified payee underreporting,
and (3) the payor, in accordance with
its customary practice, combined in
one account both readily tradable in-
struments of the same issue owned by
the payee and made an aggregate pay-
ment with respect to both instruments
in the account. In this circumstance,
the payor would be required to with-
hold 20 percent of the aggregate pay-
ment made with respect to both of the
instruments of the same issue owned
by the payee.

Q–15. Does backup withholding apply to
original issue discount?

A–15. Yes. Original issue discount is
treated as a payment of interest re-
portable under section 6049. Thus,
original issue discount is subject to
backup withholding in the same cir-
cumstances in which backup withhold-
ing applies to an actual payment of in-
terest. In determining the timing and
amount of original issue discount sub-
ject to backup withholding, rules con-
sistent with § 31.3455(b)–1 of the Em-
ployment Taxes and Collection of In-
come Tax at Source Regulations shall
apply. Thus, the amount to be withheld
is limited to the amount of cash paid.

Q–16. If an exempt recipient files a Form
W–9 (or a substitute form) in order to be
exempt from backup withholding, may the
payor rely on the form if the payee fails
to include its taxpayer identification num-
ber on the form?

A–16. No. A Form W–9 (or substitute
form) may be relied upon by a payor
only if it includes the payee’s taxpayer
identification number. Thus, if the
Form W–9 (or substitute form) provided
by the payee does not contain a tax-
payer identification number, the payor
must withhold 20 percent of all pay-
ments made to the payee. If, however,
the payor treats the payee as an ex-
empt recipient under A–29 of § 35a.9999–
1 and § 31.3452(c)–1 (b) through (p) of the
Employment Taxes and Collection of
Income Tax at Source Regulations
without requiring the payee to file a
Form W–9 (or substitute form), the
payor is not required to withhold, even
though the payee has not furnished a
taxpayer identification number to the
payor. This exception, however, is not

available to barter exchanges subject
to reporting under section 6045.

Q–17. In determining whether a payee
failed to provide a taxpayer identification
number to a payor, within what period of
time must a payor treat a taxpayer identi-
fication number or an ‘‘awaiting TIN cer-
tification’’ (as defined in A–18, below)
provided by a payee as having been re-
ceived?

A–17. As provided in A–31 of § 35a.9999–
1, a payor is required to process a tax-
payer identification number within 30
days after the payor receives the tax-
payer identification number from the
payee. Thus, for example, if a payor of
a payment reportable under section
6041 or section 6041A(a) receives a tax-
payer identification number on Janu-
ary 16, 1984, the payor must process the
number on or before February 15, 1984.
As a result, the payor should com-
mence backup withholding with re-
spect to payments made to the payee
after January 16, 1984, if the payee were
subject to backup withholding under
A–10 and A–11, above, but the payor
must cease backup withholding by Feb-
ruary 15, 1984. The payor may, however,
treat the taxpayer identification num-
ber as having been received at any time
within 30 days after it is provided, so
that backup withholding in the exam-
ple outlined above would not have to be
imposed on any payment if the payor
processed the number prior to making
the payment.

A payor also has 30 days after deliv-
ery by a payee of an awaiting TIN cer-
tification (as defined in A–18, below) to
treat the certificate as having been re-
ceived.

EXCEPTIONS TO BACKUP WITHHOLDING

Q–18. Is a payor required to impose
backup withholding during a period when
a payee is waiting for receipt of a tax-
payer identification number?

A–18. In general, if a payee does not
provide a taxpayer identification num-
ber to a payor, the payor must with-
hold 20 percent of all payments made
to the payee on or after January 1,
1984. However, the payee will not be
subject to backup withholding for a pe-
riod of 60 days, if the payee is waiting
for receipt of a taxpayer identification
number. In order to be entitled to the
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60 day exemption, the payee must com-
ply with the requirements of this A–18.

A payee shall be treated as if he pro-
vided a certified taxpayer identifica-
tion number for a period of 60 days fol-
lowing the day the payor receives a
certificate signed under penalties of
perjury (an ‘‘awaiting TIN certifi-
cation’’). (See A–17, above, for rules re-
lated to the day on which an awaiting
TIN certification may be treated as
having been received.) If the payor does
not receive a taxpayer identification
number within 60 days after the payee
delivers the awaiting TIN certification
to the payor, the payor must withhold
20 percent of all payments made to the
payee, until the payee provides a tax-
payer identification number to the
payor. The awaiting TIN certification
must contain statements: (1) That the
payee has not been issued a taxpayer
identification number, (2) that the
payee has applied for a number or in-
tends to apply for a number in the near
future, and (3) that the payee under-
stands that if the payee does not pro-
vide a taxpayer identification number
to the payor within 60 days, the payor
is required to withhold 20 percent of
any payments made thereafter to the
payee until a number is provided. Lan-
guage that is substantially similar to
the following will satisfy this require-
ment:

I certify, under penalties of perjury, that a
taxpayer identification number has not been
issued to me, and that I mailed or delivered
an application to receive a taxpayer identi-
fication number to the appropriate Internal
Revenue Service Center or Social Security
Administration Office (or I intend to mail or
deliver an application in the near future). I
understand that if I do not provide a tax-
payer identification number to the payor
within 60 days, the payor is required to with-
hold 20 percent of all reportable payments
thereafter made to me until I provide a num-
ber.

The foregoing certification, at the
discretion of the payor, may be in-
cluded on the same form as the certifi-
cations required by A–32 of § 35a.9999–1.

The payor may use Form W–9, as cur-
rently issued by the Internal Revenue
Service, to satisfy the requirements of
this A–18. If the Form W–9 is used, the
payee should write ‘‘Applied For’’ in
the space reserved for the taxpayer
identification number. The payor also

should inform the payee, in supple-
mental instructions or orally, ‘‘that if
a taxpayer identification number is not
received by the payor within 60 days,
the payor is required to withhold 20
percent of all reportable payments
thereafter made to the payee until the
payor receives a number from the
payee.’’ Future editions of the Form
W–9 will contain the supplemental in-
struction.

A payee who seeks to qualify for the
60 day exemption from backup with-
holding also must certify, under pen-
alties of perjury, that the payee is not
subject to backup withholding due to
notified payee underreporting, when re-
quired to do so by A–32 of § 35a.9999–1 or
A–12 or A–13, above. Thus, a payee who
establishes an account or acquires an
instrument after December 31, 1983,
will be subject to backup withholding
irrespective of whether the payee cer-
tifies that the payee is waiting for re-
ceipt of a taxpayer identification num-
ber, if the payee fails to make the cer-
tification described in A–32 of
§ 35a.9999–1 or A–12 or A–13, above, con-
cerning notified payee underreporting.

When a payee who opens an account
or acquires an instrument after Decem-
ber 31, 1983, and who qualifies for this
60 day exemption furnishes a taxpayer
identification number to the payor, the
payee is required to certify under pen-
alties of perjury, in accordance with A–
32 of § 35a.9999–1 or A–12 or A–13, above,
that the taxpayer identification num-
ber provided is correct. If no such cer-
tification is provided, the payor must
institute backup withholding.

A special rule is provided for ac-
counts that are established, or instru-
ments that are acquired (in the case of
reportable interest or dividend pay-
ments) or relationships established (in
the case of other reportable payments)
before January 1, 1984. All payees of
such accounts, instruments, or rela-
tionships will be treated as if they are
waiting for receipt of a taxpayer iden-
tification number, without any action
on their part, until January 16, 1984.
The payor must withhold 20 percent of
any payment made after January 16,
1984, unless: (1) The payee has certified,
as required by this A–18, that the payee
is waiting for receipt of a taxpayer
identification number or (2) the payor
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receives a taxpayer identification num-
ber from the payee. If, however, a
payor has been provided with a Form
W–9 (or substitute form) with an ‘‘Ap-
plied For’’ designation, by a payee of
an account, instrument, or relationship
established before January 1, 1984, the
form will be valid for 60 days, notwith-
standing the fact that the supple-
mental instruction referred to above
was not provided to the payee.

Assume, for example, that the payee
of an account established before Janu-
ary 1, 1984, delivered an awaiting TIN
certification to the payor on December
30, 1983 and the payor processed the
certification that day. The payor
should not impose backup withholding
on payments made to the payee prior
to February 29, 1984, because the payee
is treated under this A–18 as having
provided a taxpayer identification
number during that period. If the payor
did not receive a number from the
payee prior to February 29, the payor
would be required to withhold 20 per-
cent of any payment made to the payee
on or after February 29, and before the
payee provided a number. (See A–17,
above, however, for the rules relating
to the date on which the payor may be
treated as having received the awaiting
TIN certification or a taxpayer identi-
fication number.) As another example,
assume that a payee of an account es-
tablished before January 1, 1984, deliv-
ered an awaiting TIN certification to
the payor on January 12, 1984 and proc-
essed it that day. The payor should not
impose backup withholding on pay-
ments made between January 1 and
January 12, because the payee would be
treated during that period as if he had
provided a taxpayer identification
number under the rule set forth above.
Moreover, backup withholding would
not apply to payments made during the
60 days following January 12, because
the payee on that date delivered an
awaiting TIN certification. Backup
withholding would begin only if the
payor had not received a taxpayer iden-
tification number within that 60 day
period. (See A–17, above, however, for
the rules relating to the dates on which
the payor may be treated as having re-
ceived the certificate or the taxpayer
identification number.)

The 60 day exemption applicable
when a payee provides an awaiting TIN
certification applies to payments made
on readily tradable instruments only if
the instrument is acquired directly
from the payor (including a broker
that holds the instrument in street
name), unless the payee provides an
awaiting TIN certification directly to
the payor. Thus, if a broker opens a
new account after 1983 and acquires a
readily tradable instrument for a payee
who has no taxpayer identification
number, and the instrument is not held
in street name, the broker must advise
the payor that the payee failed to pro-
vide a taxpayer identification number
under penalties of perjury, regardless
of whether an awaiting TIN certifi-
cation is provided to the broker. The
payor in such a situation, however,
must include in the notice sent to a
payee (as required by A–39 of § 35a.9999–
1) a statement informing the payee
that, if the payee does not have a tax-
payer identification number, the payee
will be exempt from backup withhold-
ing for a period of 60 days following the
payor’s receipt of an awaiting TIN cer-
tification, provided that the payee
signs an awaiting TIN certification and
returns it to the payor. (See A–17,
above, for the rules relating to the date
on which the payor may be treated as
having received the certificate.) An
awaiting TIN certification, in a form
permitted by this A–18, should be in-
cluded with the notice. The form of the
notice described in A–39 of § 35a.9999–1
and this A–18 is set forth in the Appen-
dix to this temporary regulation.

Neither the 60 day exemption nor the
special presumption applicable to ac-
counts, instruments, and relationships
established before January 1, 1984 ap-
plies to window transactions, as de-
fined a A–9, above, and Q–42 of
§ 35a.9999–1. Therefore, a payor is re-
quired to withhold 20 percent of any
window transaction payment whenever
a payee of such a payment does not
provide a taxpayer identification num-
ber of the payor. See A–56, A–57, A–58
and A–59 of § 35a.9999–3 for the actions
that a payor must take to exercise due
diligence after December 31, 1987, for an
account with respect to which the
payor received an awaiting–TIN certifi-
cation to avoid a penalty under section
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6676 (b) for filing an information return
with a missing taxpayer identification
number. Payors will remain liable for
any applicable penalties under section
6676 for years prior to 1988.

Q–19. Are payors required to withhold
on payments that are less than $10, or
that, if determined on an annualized
basis, would be less than $10 (a ‘‘minimal
payment’’)?

A–19. A payor of reportable interest
or dividends has the option not to
withhold on minimal payments, or, al-
ternatively, to withhold on payments
of any amount. The principles of
§ 31.3452(d)–1 of the Employment Taxes
and Collection of Income Tax at Source
Regulations shall be utilized in deter-
mining whether a reportable interest
or dividend payment may be treated as
a minimal payment with respect to
which backup withholding is not re-
quired.

The annualization requirement of
§ 31.3452(d)–1 of the Employment Taxes
and Collection of Income Tax at Source
Regulations shall not apply to window
transaction payments. A payor may
choose not to withhold on any window
transaction payment that is less than
$10. However, all window transaction
payments made at the same time must
be aggregated.

The $10 minimal payment exception
does not apply to other reportable pay-
ments (i.e., payments other than re-
portable interest or dividends), except
payments reportable under section
6045. Payments reportable under sec-
tion 6045, like reportable interest and
dividends, are subject to backup with-
holding, at the payor’s option, only if
the reportable amount exceeds $10. The
annualization rule of § 31.3452(d)–1 of
the Employment Taxes and Collection
of Income Tax at Source Regulations is
inapplicable to payments reportable
under section 6045.

Q–20. Are beneficiaries of trusts or es-
tates subject to backup withholding on
distributions from the trust or estate?

A–20. A beneficiary of a trust or es-
tate is subject to backup withholding
only if the trust or estate is a payor of
a reportable payment. If a trust or es-
tate receives a payment of interest,
dividends or any other reportable
amount, and if the trust or estate is
not a grantor trust (and thus reports

receipt of the reportable amount on a
Form 1041 (see §1.671–4 of the Income
Tax Regulations)), distributions by the
trust or estate to the beneficiaries will
not be considered to be a payment of
interest, dividends or other reportable
amounts.

Special rules are provided, however,
with respect to trusts when a grantor
is considered the owner of all or a por-
tion of the trust (and there are in-
cluded in computing the grantor’s tax
liability those items of income attrib-
utable to that portion of the trust) (a
‘‘grantor trust’’). The special rules ap-
plicable to such trusts do not affect
payors of payments made to a grantor
trust. Rather, the payments to the
trust are subject to the general rules of
backup withholding. Payments be-
tween a grantor trust and its grantors,
however, are subject to the special
rules, which differ depending on the
number of grantors.

If a trust has ten or fewer grantors,
payments of interest, dividends or
other reportable amounts (except gross
proceeds reportable under section 6045)
made to the trust are considered pay-
ments of the same kind made by the
trust (as payor) to each grantor (as
payee), in proportion to each grantor’s
ownership ot the trust. Each grantor of
such a trust is treated as having re-
ceived his or her proportionate share of
the reportable payment on the day the
payment is received by the trust. Ac-
cordingly, any reportable payments
made to the trust are treated as report-
able payments made by the trust to the
grantor or grantors and are subject to
all applicable backup withholding re-
quirements. If, for example, a grantor
of a trust having 10 or fewer grantors
had not provided a taxpayer identifica-
tion number to the trust in the manner
required, the trustee would be required
to withhold and remit 20 percent of the
reportable payment. In addition, the
trustee of a grantor trust having ten or
fewer grantors, established on or after
January 1, 1984, may not certify either
that the trust is not subject to backup
withholding due to notified payee
underreporting or that the taxpayer
identification number provided is cor-
rect, unless each grantor has furnished
the trustee with such a certification
signed under penalties of perjury. See
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Q/A-54 of § 35a.9999-3 which revises the
rule in this paragraph.

If a grantor trust has more than ten
grantors, the trustee is required to
treat payments of interest, dividends
or other reportable payments (except
gross proceeds reportable under section
6045) made to the trust as payments of
the same kind made by the trust to
each grantor, in an amount equal to
the distribution made by the trust to
each grantor, on the date on which the
distribution to the grantor is paid or
credited. The trust is thus treated as a
payor of the same types of payments
received by the trust, for the purpose
of the backup withholding require-
ments. The trustee of such a trust is
required to withhold 20 percent of
amounts paid or credited to any grant-
or who is subject to backup withhold-
ing if: (1) The grantor fails to provide a
taxpayer identification number to the
trust, (2) the grantor fails to provide a
certification required by A–32 of
§ 35a.9999–1, (3) the trust is required to
impose backup withholding under the
special rules applicable to readily
tradable instruments (A–40 of
§ 35a.9999–1), or (4) the Internal Revenue
Service notifies the trustee that the
grantor provided an incorrect taxpayer
identification number. If the report-
able amount of the distribution is
greater than the amount distributed,
the trustee may, in its discretion sub-
ject the entire reportable amount to
backup withholding.

For example, if a grantor trust hav-
ing 100 grantors received a reportable
interest payment of $1,000,000, which
was of a type reportable under section
6049, and made a cash distribution of
$900 to each grantor (after deducting
certain expenses), the trustee would be
required to withhold 20 percent of the
$900 payment made to any grantor who
was subject to backup withholding.
Similarly, if a grantor trust having 100
grantors received an oil royalty pay-
ment of $100,000, which was of a type
reportable under section 6041, and the
trust made a cash distribution of $8,000
to each grantor (after deducting cer-
tain production related taxes and ex-
penses), the trustee would be required
to withhold 20 percent of the $8,000 pay-
ment made to any payee who had not
provided a taxpayer identification

number to the trust. Because the cer-
tifications required by A–32 of
§ 35a.9999–1 do not apply to payments of
a type reportable under section 6041,
grantors of the trust would not be sub-
ject to backup withholding if they
failed to make such certifications.

In addition, the trustee of a grantor
trust having more than ten grantors
may certify that the trust’s taxpayer
identification number is correct and
that the trust is not subject to backup
withholding due to notified payee
underreporting, without regard to the
status of the individual grantors of the
trust.

Q–21. Are reportable payments made to
exempt recipients subject to backup with-
holding?

A–21. Answer 29 (A–29) of § 35a.9999–1
provides that a payor of reportable in-
terest of dividends is not required to
withhold on payments made to exempt
recipients. Backup withholding also is
not required with respect to any other
reportable payment made to an exempt
recipient described in § 31.3452(c)–1 (b)
through (p) of the Employment Taxes
and Collection of Income Tax at Source
Regulations, except in the case of (1)
payments with respect to barter ex-
change transactions reportable under
section 6045, and (2) payments report-
able under sections 6041, 6041A, and
6050A. A middleman, however, shall in-
clude only a nominee or custodian
known generally in the investment
community as a nominee or listed in
the most recent publication of the
American Society of Corporate Sec-
retaries, Inc. Nominee List. The ex-
empt recipients described in this A–21
shall also be so treated for purposes of
§ 1.6045–1(c)(3)(i) of the Income Tax Reg-
ulations.

FOREIGN PERSONS

Q–22. Will a form relating to exemptions
for foreign persons be issued by the Inter-
nal Revenue Service?

A–22. The Service is currently prepar-
ing Form W–8, on which a payee may
sign, under penalties of perjury, the
statement described in § 1.6049–
5(b)(2)(iv) and § 1.6045–1(g)(1) of the In-
come Tax Regulations, whichever is ap-
plicable. See A–51, A–52 and A–55 of
§ 35a.9999–1 for other requirements. The

VerDate 04<MAY>98 10:20 May 05, 1998 Jkt 179097 PO 00000 Frm 00422 Fmt 8010 Sfmt 8010 Y:\SGML\179097.TXT 179097-3



427

Internal Revenue Service, Treasury § 35a.9999–3

Form W–8, however, may not be avail-
able prior to the time that payors in-
tend to make the mailing or mailings
required by A–52 or A–55 of § 35a.9999–1.
Accordingly, payors should use the
substitute form described in § 1.6049–
5(b)(2)(iv) or § 1.6045–1(g)(1), whichever
is applicable, on which a payee may
make the certifications concerning the
payee’s foreign status and provide his
name, address, and taxpayer identifica-
tion number (if any). If a payor sends a
substitute Form W–9 to a payee, the
payor may incorporate the required
foreign status certification on the sub-
stitute Form W–9.

RECORD RETENTION

Q–23. Under what circumstances are
payors required to retain the documents
they receive from payees?

A–23. With respect to a pre-1984 ac-
count or instrument (as defined in A–34
of § 35a.9999–1) or any brokerage rela-
tionship that is not a post-1983 account
(as defined in A–41 of § 35a.9999–1), the
payor is not required to retain either:
(1) A form on which a payee certified
concerning the correctness of a tax-
payer identification number, or (2) an
awaiting TIN certification, if the payor
can establish the existence of proce-
dures that are reasonably calculated to
ensure that a payee who so certified is
accurately identified in the payor’s
records. With respect to all other ac-
counts or instruments, however, payors
are required to retain all certification
documents in the same manner and for
the same period of time that the payor
retains other account-creation or in-
strument-purchase documents.

APPENDIX

The notice required by A–39 of § 35a.9999–1
and A–18, above, shall be substantially in the
form provided below:

Recently, you purchased [identify security
acquired]. Because of the existence of one or
more of the following conditions, payments
of interest, dividends, and other reportable
amounts that are made to you will be sub-
ject to backup withholding of tax at a 20 per-
cent rate: [specify the condition or condi-
tions applicable]

(1) You failed to provide a taxpayer identi-
fication number, or failed to provide such
number under penalties of perjury, in con-
nection with the purchase of the acquired se-

curity. (An individual’s taxpayer identifica-
tion number is his social security number.)

(2) The taxpayer identification number
that you provided is not your correct num-
ber.

(3) You are subject to backup withholding
due to notified payee underreporting (section
3406(a)(1)(C) of the Internal Revenue Code).

(4) You failed to certify that you are not
subject to backup withholding due to noti-
fied payee underreporting (section
3406(a)(1)(D) of the Internal Revenue Code).

If condition (1) or (2) applies, you may stop
withholding by providing your taxpayer
identification number on the enclosed Form
W–9, signing the form, and returning it to us.
If you do not have a taxpayer identification
number, but have (or will soon) apply for
one, you may so indicate on the Form W–9;
in that case, you will not be subject to with-
holding for a period of 60 days, but you must
provide us with your taxpayer identification
number promptly after you receive it in
order to avoid withholding after the end of
the 60-day period. Certain persons, described
on the enclosed Form W–9, are exempt from
withholding. Follow the instructions on that
form if applicable to you.

If condition (3) applies, and you do not be-
lieve you are subject to withholding due to
notified payee underreporting, please con-
tact your local Internal Revenue Service of-
fice.

If condition (4) applies, you may stop with-
holding by certifying on the enclosed Form
W–9 that you are not subject to backup with-
holding due to notified payee underreport-
ing, signing the form, and returning it to us.

If more than one condition applies, you
must remove all applicable conditions to stop
withholding.

Please address any questions concerning
this notice to:
[Insert Payor Identifying Information]
(Do not address questions to the broker who
purchased the securities for you.)

[T.D. 7922, 48 FR 53106, Nov. 25, 1983, as
amended by T.D. 7929, 48 FR 56342, Dec. 20,
1983; 49 FR 9417, Mar. 13, 1984; T.D. 8163, 52 FR
44874, Nov. 23, 1987; T.D. 8248, 54 FR 14350,
Apr. 11, 1989]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53494, Oct. 14, 1997, § 35a.9999–2 was removed,
effective Jan. 1, 1999.

§ 35a.9999–3 Questions and answers
concerning backup withholding.

The following questions and answers
principally concern the backup with-
holding requirement with respect to re-
portable payments. These requirements
are issued under the Interest and Divi-
dend Tax Compliance Act of 1983 (Pub.
L. 98–67, 97 Stat. 369):
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IN GENERAL

Q–1. Who has the legal obligation to
withhold on reportable payments made to
a payee who is subject to backup with-
holding?

A–1. The person required to withhold
(the payor) is the person who is re-
quired by the applicable provision to
make an information return with re-
spect to a payment under section 6041,
6041A(a), 6042, 6044, 6045, 6049, or 6050A.
For example, in the case of a person
who has a paying agent making a re-
portable payment to a payee, the pay-
ing agent is not the payor but is mere-
ly an agent for the principal (payor). In
the case of a payment which is col-
lected on behalf of, or for the account
of, a payee, the payor (‘‘middleman’’) is
the person collecting or receiving the
payment, irrespective of whether he is
acting as the agent of the payee, or as
agent for the issuer of the instrument.
For example, a payee may establish a
custodial account with a financial in-
stitution or brokerage firm where in-
struments are held for the benefit of
the payee. The interest or dividends
may be paid to a nominee of the finan-
cial institution or brokerage firm. The
financial institution or brokerage firm
will, in turn, credit the payee’s custo-
dial account. The financial institution
or brokerage firm is the payor since it
receives and credits payment to the
payee’s account and is required to
make an information return showing
such payment to the payee. See A–20 of
§ 35a.9999–2 for special rules related to
grantor trusts.

Q–2. What consequences result if a
payor fails to withhold on payments made
to a payee who is subject to backup with-
holding?

A–2. A payor is subject to the same
requirements and penalties for failing
to impose backup withholding as an
employer making a payment of wages.
Consequently, under section 3403 and
§ 31.3403–1 of the Employment Taxes
and Collection of Income Tax at Source
Regulations, a payor is liable for the
tax whether or not the payor withholds
the tax from a payee who is subject to
backup withholding. A payor may be
relieved of liability for the tax which
was required to be withheld if the
payor can show that the tax has been
paid by the payee, as provided in sec-

tion 3402(d) and § 31.3402(d)–1 of the Em-
ployment Taxes and Collection of In-
come Tax at Source Regulations. In ad-
dition to liability for the tax, a payor
who fails to withhold when required
may be subject to civil penalties under
section 6651 (addition to the tax for
failure to pay any tax required to be
shown on the payor’s return), section
6656 (penalty for failure to make de-
posit of taxes) and section 6672 (penalty
for failure to collect and pay over tax)
and to criminal penalties under section
7201 (penalty for willfully attempting
to evade or defeat any tax or the pay-
ment of any tax), section 7202 (penalty
for willful failure to collect or pay over
any tax), and section 7203 (penalty for
willful failure to pay tax). The fact
that a payor shows that the tax has
been paid by the payee will not relieve
the payor of liability for any civil or
criminal penalty. The payor is not lia-
ble to any person for any withheld
amount. The payor will only be liable
to the United States for the tax which
was required to be withheld as provided
in § 31.3403–1 of the Employment Taxes
and Collection of Income Tax at Source
Regulations.

REQUIREMENT TO WITHHOLD

Q–3. Is a payor required to withhold if
the taxpayer identification number fur-
nished by a payee is an ‘‘obviously incor-
rect number’’?

A–3. Yes. As provided in A–28 of
§ 35a.9999–1, a payee shall be treated as
having failed to furnish a taxpayer
identification number to the payor if
the number furnished is obviously in-
correct. An obviously incorrect number
is any taxpayer identification number
that does not contain nine digits or a
number that includes one or more
alpha characters.

Q–4. When are payments considered to
be paid and thus subject to backup with-
holding?

A–4. With respect to reportable inter-
est or dividends, backup withholding
applies when the payor pays interest,
dividends, or patronage dividends to a
payee who is subject to backup with-
holding. Amounts are paid when they
are credited to the account of or set
apart for the payee. Amounts are not
considered paid solely because they
may be withdrawn by the payee, so

VerDate 04<MAY>98 10:20 May 05, 1998 Jkt 179097 PO 00000 Frm 00424 Fmt 8010 Sfmt 8010 Y:\SGML\179097.TXT 179097-3



429

Internal Revenue Service, Treasury § 35a.9999–3

long as they are not credited to the
payee’s account, until either actual
withdrawal or a specified crediting
date.

Amounts are considered paid, how-
ever, upon withdrawal or crediting. If a
bank credits interest on savings ac-
counts only on the last day of each
month or when the account is closed,
then backup withholding applies at the
time interest is paid on the last day of
each month and when the account is
closed.

When bonds are sold between interest
payment dates, the portion of the sales
price representing interest accrued to
the date of sale is not considered to be
a payment of interest for purposes of
section 6049, but will be considered a
reportable payment under section 6045.
Therefore, if the gross proceeds of the
sale are subject to backup withholding
under A–12 of § 35a.9999–2, 20 percent of
the sales price, including the portion
representing accrued interest, will be
subject to backup withholding.

In the case of stock for which the
record date is earlier than the payment
date, the dividend is considered paid on
the payment date. For example, if a
corporation declares a dividend on Sep-
tember 1 to the record holders as of
September 12, and the dividends are
payable on October 12, backup with-
holding applies on October 12 (the pay-
ment date). In the case of a corporate
reorganization, if a payee is required to
exchange stock held in the former cor-
poration for stock in the new corpora-
tion before the dividends which have
been paid with respect to the stock in
the new corporation will be provided to
the payee, the dividend is considered
paid on the payment date without re-
gard to when the payee actually ex-
changes the stock and receives the div-
idend.

If a payor (such as a money market
fund) computes interest or dividends
daily but credits the interest or divi-
dends on the last day of each month,
then backup withholding applies on the
last day of each month. If a payor com-
putes and credits interest or dividends
daily, backup withholding applies
daily.

With respect to any reportable pay-
ment other than reportable interest or
dividends, backup withholding applies

at the time the payment is made or in
the case of a transaction reportable
under section 6045 when the amount
subject to backup withholding is deter-
mined. Except in the case of forward
contracts, regulated futures contracts,
and security short sales, the amount
subject to backup withholding in the
case of a transaction reportable under
section 6045 is determined on the date
of the sale or exchange. See § 1.6045–1
(d)(4) and (f)(3) of the Income Tax Reg-
ulations (and Announcement 88-6, 1988-
3 I.R.B. 52) for the applicable sale or ex-
change date and A–23 through A–25 and
A–27 for special rules applicable to for-
ward contracts, regulated futures con-
tracts, security short sales, and issuer
payment of debt securities. The date by
which the payor is required to make an
information return is irrelevant for
purposes of determining when the pay-
ment is made and thus subject to
backup withholding.

In the case of a middleman required
to withhold tax, rules similar to
§ 31.3453(b)–1 (b) of the Employment
Taxes and Collection of Income Tax at
Source Regulations shall apply. In the
case of a United States savings bond,
see § 1.6049–4(d)(9) of the Income Tax
Regulations.

PAYMENTS AND AMOUNTS SUBJECT TO
BACKUP WITHHOLDING

Q–5. Is interest paid on a mortgage es-
crow account with a financial institution
or interest earned on certain premiums
paid with respect to an insurance policy,
subject to backup withholding?

A–5. Yes. Both a payment of interest
to a mortgage escrow account with a
financial institution and a payment
that represents an increment in value
of ‘‘advance premiums,’’ ‘‘prepaid pre-
miums,’’ or ‘‘premium deposit funds’’
which is applied to the payment of pre-
miums due on an insurance policy, or
is made available for withdrawal by the
policyholder, are subject to reporting
under section 6049 and thus are subject
to backup withholding.

Q–6. If a payor imposes a penalty for
premature withdrawal of funds deposited
in a time savings account, certificate of
deposit, or similar class of deposit, is the
payor required to calculate the tax to be
withheld on the amount of the reportable
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interest payment (not reduced by any
penalty)?

A–6. No. A payor may, at its option,
take into account any penalty it actu-
ally imposes on a payee when it cal-
culates the amount to be withheld. If
the payor chooses to take the penalty
into account, the amount subject to
backup withholding would be the
amount of interest the payee actually
receives. The gross amount of the pay-
ment, however, is subject to informa-
tion reporting.

Q–7. If a payor is able to estimate the
portion of a distribution which is not a
dividend, is the payor nevertheless re-
quired to impose backup withholding on
the gross amount of the distribution?

A–7. If the payor is unable to deter-
mine the portion of a distribution
which is a dividend, backup withhold-
ing applies to the entire amount of the
distribution. If a payor is able reason-
ably to estimate the portion of the dis-
tribution which is not a dividend, how-
ever, backup withholding does not
apply to such portion. A payor making
a payment all or a portion of which
may not be a dividend may use pre-
vious experience to estimate the por-
tion of such payment which is not a
dividend. An estimate of the portion of
a distribution which is not a dividend
shall be considered reasonable if the es-
timate does not exceed the proportion
of the distributions made by the payor
during the most recent calendar year
for which Forms 1099 and 1087 were re-
quired to be filed which was not re-
ported by the payor as a dividend.

Q–8. Are dividends which are reinvested
in stock of the company subject to backup
withholding?

A–8. Dividends which are reinvested
pursuant to a qualified plan in stock of
a public utility are not subject to
backup withholding. For this purpose,
the amount of the reinvested dividend
paid to any person, the identity of the
recipient, and whether the recipient
makes the election required by section
305(e)(2)(B) are irrelevant. All other re-
invested dividends are subject to
backup withholding.

Backup withholding shall apply to
the amount of any dividend available
to the shareholder, or credited to the
shareholder’s account. At the discre-
tion of the payor, backup withholding

need not be applied: (1) To any excess
of the fair market value of the shares
of stock received by the shareholder or
credited to the shareholder’s account
over the purchase price of such shares
(including additional shares acquired
by the shareholder at a discount in
connection with the dividend distribu-
tion) or (2) to any fee which is paid by
the payor in the nature of a broker’s
fee for purchase of the stock or service
charge for maintenance of the share-
holder’s account. The payor must, how-
ever, treat such excess amounts and
fees on a consistent basis for each cal-
endar year. Thus, the payor is not re-
quired to impose backup withholding
on any amount in excess of the actual
cash value of the dividend declared
which the payee would have received
had the payee not been a participant in
the dividend reinvestment plan.

Q–9. Are there any payments of divi-
dends that are not subject to backup with-
holding?

A–9. Yes. Backup withholding does
not apply to—

(i) Any amount treated as a taxable
dividend by reason of section 302 (relat-
ing to redemptions of stock).

(ii) Any amount treated as a taxable
dividend by reason of section 306 (relat-
ing to disposition of certain stock).

(iii) Any amount treated as a taxable
dividend by reason of section 356 (relat-
ing to receipt of additional consider-
ation in connection with certain reor-
ganizations).

(iv) Any amount treated as a taxable
dividend by reason of section 1081(e)(2)
(relating to certain distributions pur-
suant to an order of the Securities and
Exchange Commission).

(v) Any amount which is an exempt-
interest dividend, as defined in section
852(b)(5)(A), of a regulated investment
company.

(vi) Any amount paid or treated as
paid during a year by a regulated in-
vestment company, provided that the
payor reasonably estimates, as pro-
vided in A–7, that 95 percent or more of
all dividends paid or treated as paid
during the year are exempt-interest
dividends.

(vii) Any dividend that is reinvested
pursuant to a qualified plan in stock of
a public utility as provided in A–8.
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The foregoing exceptions do not
apply to backup withholding on gross
proceeds reportable under section 6045.

Q–10. What amount of a payment re-
portable under section 6044 is subject to
backup withholding?

A–10. If a payee fails to provide his
taxpayer identification number or, for
relationships with or memberships in a
cooperative that are established after
December 31, 1983, fails to provide a
taxpayer identification number under
penalties of perjury, the amount sub-
ject to backup withholding is any
amount subject to reporting under sec-
tion 6044, but only to the extent that
the payment is made in money or by
qualified check (as defined in section
1388(c)(4)). Thus, the payor shall with-
hold 20 percent of the amount paid in
money or by qualified check to a payee
who has failed to provide a taxpayer
identification number in the manner
required. For example, if a cooperative
pays a patronage dividend of $2,000,
consisting of $200 in cash, $300 by a
qualified check and $1,500 in a qualified
written notice of allocation, the
amount subject to backup withholding
is $500 (the amount paid in money and
by qualified check). Thus, if the payee
failed to provide a taxpayer identifica-
tion number in the manner required,
the cooperative would be required to
withhold 20 percent of the $500.

If a payee (whose relationship with or
membership in a cooperative was es-
tablished after December 31, 1983) fails
to certify that the payee is not subject
to backup withholding due to notified
payee underreporting, the amount sub-
ject to backup withholding is the
amount of any payment reportable
under section 6044 that is paid in
money or by qualified check, but only
if 50 percent or more of the reportable
amount is paid in money or by quali-
fied check. Therefore, in the case
where there has been a payee certifi-
cation failure, if a payment is made 50
percent or more in cash and by quali-
fied check, the payor is required to
withhold 20 percent of the amount of
the cash and qualified check. If less
than 50 percent of the payment is paid
in cash or by qualified check, no
amount is subject to backup withhold-
ing. For example, if a cooperative pays

a patronage dividend consisting of $350
in cash, $250 by a qualified check, and
$400 in a qualified written notice of al-
location, 20 percent of $600 (the amount
paid in money and by qualified check)
is required to be withheld if there is a
payee certification failure. If $100 were
paid in cash, $250 by a qualified check,
and $650 in a qualified written notice of
allocation, however, the payment
would not be subject to backup with-
holding even though there is a payee
certification failure because less than
50 percent of the patronage dividend is
paid in cash or by qualified check.

Q–11. If a payor makes a reportable
payment in property (other than money),
is the payor required to impose backup
withholding?

A–11. Yes. In the case of a payment
that is made in property, backup with-
holding applies to the fair market
value of the property determined on
the date of payment except in the case
of certain payments subject to report-
ing under section 6050A.

Q–12. If the payor is required to with-
hold on a payment made in property, in
what manner may the payor withhold?

A–12. The payor may withhold on the
principal amount being deposited with
the payor, or the payor may withhold
from another account or source main-
tained by the payor for the payee. The
account or source from which such tax
is withheld must be payable to at least
one of the persons listed on the ac-
count subject to backup withholding. If
the account or source is not payable
solely to the same person or persons
listed on the account subject to backup
withholding, then the payor must ob-
tain a written statement from all other
persons to whom the account or source
is payable authorizing the payor to
withhold the tax from such account or
source. The payor electing to withhold
from an alternative source may deter-
mine the account or source from which
the tax is to be withheld. The payor is
liable for any tax that is required to be
withheld if the recipient of the pay-
ment is subject to backup withholding.
A payor may not withhold from an al-
ternative source except with respect to
payments in property.
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AMOUNTS SUBJECT TO REPORTING UNDER
SECTION 6041 OR 6041A(A)

Q–13. Under what circumstances will a
payment of a type subject to information
reporting under section 6041 be exempt
from backup withholding?

A–13. An information return is not re-
quired to be made with respect to pay-
ments described in § 1.6041–3 of the In-
come Tax Regulations and, therefore,
such payments are not subject to
backup withholding. In addition, pay-
ments otherwise reportable under sec-
tion 6041 that are made to the follow-
ing persons will not be subject to
backup withholding:

(i) An organization exempt from tax-
ation under section 501(a), or an indi-
vidual retirement plan,

(ii) The United States,
(iii) A State, the District of Colum-

bia, a possession of the United States,
or any political subdivision of any of
the foregoing,

(iv) A foreign government or political
subdivision of a foreign government,

(v) An international organization,
(vi) Any wholly owned agency or in-

strumentality of any person described
in (ii), (iii), (iv), or (v), or

(vii) A foreign central bank of issue.
The provisions of § 31.3452(c)–1 of the

Employment Taxes and Collection of
Income Tax at Source Regulations
shall apply for the purpose of determin-
ing whether a payee to whom a pay-
ment is made is subject to information
reporting and backup withholding. For
example, during 1984, payor K, in the
course of its trade or business makes a
payment of rent of $700 to R Inc. for
the use of premises owned by R Inc.
Under § 1.6041–3(c) of the Income Tax
Regulations payments to a corporation
are not subject to information report-
ing (except in the case of certain pay-
ments not relevant here). Under
§ 31.3452(c)–1(b)(2) of the Employment
Taxes and Collection of Income Tax at
Source Regulations, K may treat R Inc.
as a corporation because its name con-
tains the unambiguous expression of
corporate status, ‘‘Inc.’’ Because the
payment of rent to R Inc. is not subject
to information reporting, it is not sub-
ject to backup withholding. If, how-
ever, K made the payment of rent to S
Company, K would not be authorized to
treat S Company as a corporation be-

cause ‘‘company’’ is not an unambig-
uous expression of corporate status. See
§ 31.3452(c)–1(b)(2) of the Employment
Taxes and Collection of Income Tax at
Source Regulations. Accordingly, K
would be required to make an informa-
tion return with respect to the pay-
ment under sections 6041 and withhold
20 percent of the payment to S Com-
pany, if S Company did not furnish a
taxpayer identification number to K.

Q–14. Do the exceptions under section
6041 and the regulations thereunder apply
to payments subject to reporting under
section 6041A(a)?

A–14. For purposes of both informa-
tion reporting and backup withholding,
the exceptions under section 6041 shall
apply to payments of a type reportable
under section 6041A until regulations
are issued under section 6014A; the
rules of A–13 shall apply to such pay-
ments. Thus, in general, payments of
the type reportable under section
6041A(a) that are made to corporations
or general agents are not subject to in-
formation reporting or backup with-
holding. (See A–15 relating to pay-
ments to certain medical corpora-
tions.)

Q–15. Does backup withholding apply to
a payment reportable under section 6041
or section 6041A(a) that is paid to a cor-
poration engaged in providing medical
and health care services or engaged in the
billing and collection of payments in re-
spect of medical and health care services
(other than certain tax-exempt or govern-
mental facilities described in § 1.6041–3(c)
(1) and (2) of the Income Tax Regula-
tions)?

A–15. Yes. Such amounts are subject
to information reporting under section
6041 and 6041A(a) and thus are subject
to backup withholding. The exception
from backup withholding for payments
to exempt recipients (described in A–21
of § 35a.9999–2) does not apply in the
case of payments that are subject to
reporting under sections 6041, 6041A(a)
or 6050A.

Q–16. Does backup withholding apply to
oil royalty payments that are subject to
reporting under section 6041 or effective
for royalty payments made after December
31, 1986, section 6050N?

A–16. Backup withholding does not
apply to an oil royalty payment if
windfall profit tax is actually withheld
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under section 4986. If windfall profit
tax is not actually withheld from the
oil royalty payment (because, for ex-
ample, payment is made with respect
to ‘‘exempt royalty oil’’ (as defined in
section 4993(f)), the oil royalty pay-
ment is subject to backup withholding.
The amount subject to backup with-
holding is the amount the payee re-
ceives (i.e., the gross proceeds less pro-
duction related taxes such as State
severance tax). The payor shall not be
liable to any person other than the
United States for the amount of tax
withheld.

Q–17. Does backup withholding apply to
net commissions paid to an unincor-
porated special agent with respect to in-
surance policies that are subject to report-
ing under section 6041?

A–17. Backup withholding does not
apply to commissions reportable with
respect to such an unincorporated spe-
cial agent, provided that no cash is ac-
tually paid by the payor to the special
agent.

Q–18. Does backup withholding apply to
‘‘designated distributions’’ (as defined in
section 3405(d)(1)) if the distribution is not
subject to reporting under section 6041?

A–18. No. As specified in A–30 of
§ 35a.9999–1, backup withholding applies
only to distributions from pensions,
annuities, or other plans of deferred
compensation that are subject to re-
porting under section 6041. Thus, the
following distributions are among
those exempt from backup withholding
because they are not subject to report-
ing under section 6041: (1) Distributions
from an individual retirement account
(subject to reporting under sections
408(i) and 6047(d)); (2) distributions
from an owner-employee plan (subject
to reporting under section 6047(b)); (3)
certain surrenders of life insurance
contracts (subject to reporting under
section 6047(e)); and (4) distributions
from a qualified bond purchase plan
(subject to reporting under section
6047(c)).

Q–19. Does backup withholding apply to
payments of gambling winnings that are
subject to reporting under section 6041?

A–19. Backup withholding does not
apply to any portion of reportable gam-
bling winnings with respect to which
tax is actually withheld under section
3402(q). In any case in which the report-

able gambling winnings are not with-
held upon under section 3420(q), backup
withholding applies. Thus, gambling
winnings reportable under section 6041
are subject to backup withholding if
the payee does not furnish a taxpayer
identification number and the payment
is not withheld upon under section
3402(q). Answer 11 of §35a.9999–2 does
not apply to gambling winnings. Thus,
the payor is not required to determine
whether any of the three conditions
specified therein applies with respect
to the payee.

For purposes of information report-
ing and backup withholding, (1) the re-
portable gambling winnings is the
amount paid with respect to the
amount of the wager reduced, at the
option of the payor, by the amount of
the wager, and (2) amounts paid with
respect to identical wagers are treated
as paid with respect to a single wager
for purposes of calculating the amount
of proceeds from a wager. The deter-
mination of whether amounts paid
with respect to a single wager are iden-
tical shall be made under the rules of
§ 31.3402(q)–(1,)(c)(1)(ii) of the Employ-
ment Taxes and Collection of Income
Tax at Source Regulations. In addition,
until further regulations are issued,
gambling winnings in excess of $600 are
reportable only if the payout is based
on betting odds of 300 to 1, or higher.
The applicability of the odds require-
ment to information reporting and
backup withholding is being studied by
the Service and is subject to change in
further regulations. Notwithstanding
the odds requirement, winning from
bingo, keno, and slot machines are sub-
ject to backup withholding if report-
able under § 7.6041–1 of the temporary
Income Tax Regulations.

DEFINITION OF A PRE-1984 ACCOUNT

Q–20. Under what circumstances is an
account or instrument treated as a pre-
1984 account?

A–20. Answer 34 of § 35a.9999–1 de-
scribes generally the accounts and in-
struments that are treated as a pre-1984
account. In addition, the purchase of
additional shares in a credit union,
where a prime account existed before
1984, shall be considered a pre-1984 ac-
count. If funds taken from one account,
in existence prior to January 1, 1984,
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are used to create a new account on or
after such date, however, the new ac-
count generally does not constitute a
pre-1984 account. For example, with re-
spect to a disposition of shares in a
mutual fund and the purchase of shares
of another fund within a group of mu-
tual funds which occurs after December
31, 1983, the shares acquired in the sec-
ond fund are not treated as a pre-1984
account unless the payee owned shares
in the second fund prior to January 1,
1984.

If a shareholder is enrolled before
January 1, 1984, in a dividend reinvest-
ment program to purchase additional
shares of the corporation sponsoring
the program, the shares acquired
through the program are considered a
pre-1984 account, in the discretion of
the payor. In the case of a qualified
employee trust that distributes instru-
ments in kind, any instrument distrib-
uted from the trust will be considered
a pre-1984 account with respect to em-
ployees who were participants in the
plan before January 1, 1984. Similarly,
when a payor offers participants in a
plan the opportunity to purchase stock
of the payor after a specified time
using the money that the payee in-
vested during that period of time, the
stock so purchased after December 31,
1983, shall be considered a pre-1984 ac-
count with respect to participants in
the plan who either owned shares or in-
vested money in the plan before Janu-
ary 1, 1984.

An instrument with respect to which
a broker is the payor is a pre-1984 ac-
count if the brokerage account in
which the instrument is held is not a
‘‘post-1983 account.’’ Answer 41 of
§ 35a.9999–1 describes generally the
manner of determining whether a bro-
kerage relationship is a post-1983 ac-
count. In addition, a brokerage rela-
tionship will not be treated as a post-
1983 account if (i) a broker redeems or
repurchases securities which were ac-
quired by the seller prior to January 1,
1984, and (ii) either (A) the issuer of the
securities is the broker obligated to
make an information return under sec-
tion 6045 or (B) the broker was obli-
gated during 1983 to redeem the securi-
ties.

BROKERAGE ACCOUNTS AND
TRANSACTIONS

Q–21. Does backup withholding apply to
bonds the interest from which is exempt
from taxation under section 103?

A–21. Interest on a tax-exempt obli-
gation is not reportable under section
6049 if the payee provides a written cer-
tification to the payor (other than the
issuer) that interest on the obligation
is exempt from tax. See § 1.6049–
5(b)(1)(ii) of the Income Tax Regula-
tions. If the interest is not reportable
under section 6049, it is not subject to
backup withholding. A broker, how-
ever, is required to report the gross
proceeds of a sale of a tax-exempt bond
(including redemption of the bond at
maturity) under section 6045. Thus, the
gross proceeds from the sale of such a
bond are subject to backup withhold-
ing. Any accrued and unpaid tax-ex-
empt interest included in the sales pro-
ceeds is not reportable under § 1.6045–
1(d)(3) of the Income Tax Regulations.
Accordingly, backup withholding is not
required with respect to the portion of
the proceeds of the sale that represents
accrued tax-exempt interest.

Q–22. Does backup withholding apply to
a redemption of a share in a mutual fund?

A–22. Generally, yes. A redemption of
shares of a mutual fund (other than a
redemption at an issue price described
in § 1.6045–1(c)(3)(iv) of the Income Tax
Regulations) is a reportable payment
under section 6045, and thus the gross
proceeds are subject to backup with-
holding if the fund is considered a
broker or a broker is otherwise in-
volved.

Q–23. What amounts are subject to
backup withholding upon the disposition
of forward contracts or regulated futures
contracts?

A–23. If a customer is subject to
backup withholding with respect to an
account containing forward contracts
or regulated futures contracts, the
broker must withhold 20 percent of the
following amounts:

(i) All cash or property withdrawn
from the account by the customer dur-
ing the year. A withdrawal includes the
use of money or property in the ac-
count to purchase any property other
than property acquired in connection
with the closing of a contract. For this
purpose, the acceptance of a warehouse
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receipt or other taking delivery to
close a contract is in connection with
the closing of a contract only if the
property acquired is disposed of by the
close of the seventh trading day follow-
ing the trading day that the customer
takes delivery under the contract. In
addition, the making delivery to close
a contract is in connection with the
closing of a contract only if the broker
is able to determine that the property
used to close the contract was acquired
no earlier than the seventh trading day
prior to the trading day on which deliv-
ery is made. Cash withdrawals do not
include repayments of debt incurred in
connection with a making or taking
delivery that meets the requirements
of the preceding three sentences. A
withdrawal also does not include pay-
ments of variation margin, commis-
sions, fees, a transfer of cash from the
account to another futures account
that is subject to the rules of this A–23,
or cash withdrawals traceable to dis-
positions of property other than fu-
tures (not including profit on the con-
tract separately reportable under
§ 1.6045–1(c)(5)(i)(b) of the Income Tax
Regulations).

(ii) The amount of cash in the ac-
count available for withdrawal by the
customer at the relevant year-end (as
described in § 1.6045–1(c)(5) of the In-
come Tax Regulations).

The payor must include the amount
withheld and the amounts subject to
withholding, in addition to the
amounts otherwise reportable under
section 6045, on the Form 1099–B filed
with respect to a customer who is sub-
ject to backup withholding. The deter-
mination of whether the customer is
subject to backup withholding should
be made at the time of (1) the cash or
property withdrawals or (2) the rel-
evant year-end, whichever is applica-
ble.

Q–24. What amount is subject to backup
withholding with respect to security sales
made through a margin account?

A–24. The amount subject to backup
withholding in the case of a security
sale made through a margin account
(as defined in 12 CFR Part 220 (Regula-
tion T)) is the gross proceeds (as de-
fined in § 1.6045–1(d)(5) of the Income
Tax Regulations) on such sale. The
amount required to be withheld with

respect to such a sale, however, is lim-
ited to the amount of cash available for
withdrawal by the customer imme-
diately after the settlement of the sale.
For this purpose, the amount available
for withdrawal by the customer does
not include amounts required to satisfy
margin maintenance under: Regulation
T, rules and regulations of the Na-
tional Association of Securities Deal-
ers and national securities exchanges,
and generally applicable self-imposed
rules of the margin account carrier.
Thus, for example, if the broker forces
a customer sale to meet the require-
ments of Regulation T (a maintenance
call), none of the proceeds of such a
sale are subject to backup withholding
(except to the extent of the fractional
amount of the last share sold which ex-
ceeds the amount needed to meet the
Regulation T margin requirement).

Q–25. What amount is subject to backup
withholding with respect to security short
sales?

A–25. The amount subject to backup
withholding with respect to a short
sale of securities is ordinarily the gross
proceeds (as defined in § 1.6045–1(d)(5) of
the Income Tax Regulations) on such
short sale. At the option of the broker,
however, the amount subject to backup
withholding may be the gain upon the
closing of the short sale (if any) and
the obligation to withhold can be de-
ferred until the closing. A broker may
use this alternative method of deter-
mining the amount subject to backup
withholding with respect to a short
sale only if at the time the short sale
is initiated the broker expects that the
amount of gain realized upon the clos-
ing of the short sale will be determina-
ble from the broker’s records. If, due to
events unforeseen at the time the short
sale was initiated, the broker is unable
to determine the basis of the property
used to close the short sale, the prop-
erty shall be assumed to have a basis of
zero. The determination of whether a
short seller is subject to backup with-
holding shall be made on the date (1) of
the initiation or closing, as the case
may be, or (2) that the initiating or
closing, as the case may be, is entered
on the broker’s books and records.

Q–26. How does backup withholding
apply to foreign currency contracts (as
defined in section 1256(g))?
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A–26. In general, brokers shall report
with respect to foreign currency con-
tracts in accordance with the rules for
reporting with respect to regulated fu-
tures contracts (see § 1.6045–1(c)(5)). For
purposes of § 1.6045–1(c)(5)(i)(b) of the
Income Tax Regulations realized profit
(or loss) from a foreign currency con-
tract is determined—

(1) In the case of making or taking
delivery, by comparing the contract
price to the spot price for the contract
currency at the time and place speci-
fied in the contract, and

(2) In the case of a closing by entry
into an offsetting contract, by compar-
ing the contract price to the price of
the offsetting contract.

For purposes of § 1.6045–1(c)(5)(i) (c)
and (d), unrealized profit in a foreign
currency contract is determined by
comparing the contract price to the
broker’s price for similar contracts at
the close of business of the relevant
year. Appropriate additions will be
made to § 1.6045–1(c) of the Income Tax
Regulations in the near future. For
rules determining the amount subject
to backup withholding under § 1.6045–
1(c)(5), see A–23.

Q–27. When does backup withholding
apply to payments arising as a result of
the retirement or redemption of a debt se-
curity subject to reporting under section
6045?

A–27. With respect to the retirement
or redemption of a debt security before
January l, 1988, backup withholding ap-
plies on the sale date under § 1.6045–
1(d)(4) of the Income Tax Regulations.
Additionally, a broker that is also the
obligor on a debt security may elect to
apply backup withholding on the pay-
ment date.

With respect to the retirement or re-
demption of a debt security after De-
cember 31, 1987, backup withholding ap-
plies on the date the ‘‘sale’’ is entered
on the books of the broker. Addition-
ally, a broker that is also the obligor
on a debt security may elect to apply
backup withholding on the payment
date if later than the ‘‘sale’’ date.

A broker must determine whether
backup withholding applies on the
same date (either the date entered on
the books of the broker or the payment
date) for all similarly situated payees

receiving payments on the same type
of debt security.

SPECIAL RULES WITH RESPECT TO

READILY TRADABLE INSTRUMENTS

Q–28. Do special rules apply if an ac-
count or instrument is acquired directly
from the payor or reportable interest or
dividends after December 31, 1983?

A–28. Yes. Special rules apply depend-
ing on the manner in which the instru-
ment is acquired. In the case of a read-
ily tradable instrument acquired di-
rectly from the payor by means of elec-
tronic transmission (e.g., telephone or
wire transfer), the payee, at the
payor’s option, shall be given 30 days
after such acquisition to provide the
certifications required in A–32 of
§ 35a.9999–1, before the payor is required
to impose backup withholding on the
reportable interest or dividends, Pro-
vided That the payee furnishes a tax-
payer identification number to the
payor at the time of the acquisition. If
the payee withdraws any of the inter-
est or dividends before the certifi-
cations are received, however, the
payor must withhold 20 percent of the
reportable amounts. For purposes of
the preceding sentence, all cash with-
drawals in an amount up to the report-
able amounts are assumed to be inter-
est or dividends. In addition, the payor
must commence withholding on all re-
portable interest or dividends in con-
nection with the instrument or ac-
count 30 days after the acquisition, if
the payee has not provided the required
certifications to the payor by such
date.

The special rule described in the pre-
ceding paragraph shall also supply to
acquisitions that are effected before
January 1, 1985, by mail communica-
tion. With respect to accounts or in-
struments acquired by mail or after
January 1, 1985, the payor is required
to impose backup withholding on the
reportable interest or dividend pay-
ments if the payee has not provided the
required certifications at the time that
the first reportable payment is made.

Q–28A. Do special rules apply if a
broker sells securities for a customer pur-
suant to a telephone instruction, in cir-
cumstances in which the customer failed
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to provide a certified taxpayer identifica-
tion number as required by A–12 of
§ 35a.9999–2?

A–28A. Yes. The customer, at the
payor’s option, shall be given 30 days
after the date of the sale to furnish a
certification as required by A–12 of
§ 35a.9999–2, provided that (1) the payee
furnishes his taxpayer identification
number before the sale and (2) the cus-
tomer does not withdraw the proceeds
of the sale prior to the time the re-
quired certification is provided (or
backup withholding is applied). For
purposes of the preceding sentence, an
investment of the cash proceeds of the
sale in other property shall be consid-
ered a withdrawal by the customer;
however, investment in other property
shall be permitted if, at all times, at
least 20 percent of all gross proceeds re-
portable under section 6045 are held in
cash by the broker. If the customer
does not provide the required certifi-
cation within 30 days after the date of
the sale, the broker must withhold 20
percent of all reportable gross proceeds
on the 31st day after the date of the
sale.

Q–28B. Will transition rules apply to
backup withholding on gross proceeds re-
portable by brokers under section 6045?

A–28B. Yes. The following transition
rules will apply until April 1, 1984.
First, for purposes of backup withhold-
ing on gross proceeds reportable by
brokers, the penalties of perjury cer-
tification required by A–12 of § 35a.9999–
2 (for post-1983 accounts) may be
waived, at the broker’s option, until
April 1, 1984. A customer who opens an
account after December 31, 1983, and
who consummates a sale prior to April
1, 1984, will not be subject to backup
withholding, provided that the cus-
tomer furnishes a taxpayer identifica-
tion number to the broker prior to the
sale. The gross proceeds from sales
made through post-1983 accounts after
March 31, 1984, however, will be subject
to backup withholding if the customer
does not provide a taxpayer identifica-
tion number certified under penalties
of perjury. See A–28A for special rules
applicable when a sale is made pursu-
ant to a telephone instruction.

Second, until April 1, 1984, the gross
proceeds from a sale made through a
pre-1984 account, by a customer who

has not provided a taxpayer identifica-
tion number, will not be subject to
backup withholding, at the broker’s op-
tion, Provided that (1) the customer
furnishes his number to the broker
within 30 days after the date of the
sale, and (2) the customer does not
withdraw the proceeds of the sale prior
to the time his taxpayer identification
number is furnished to the broker (or
backup withholding is applied). For
purposes of the preceding sentence, an
investment of the cash proceeds shall
be considered a withdrawal by the cus-
tomer; however, investment of the pro-
ceeds in other property shall be per-
mitted if, at all times during the 30-day
period, at least 20 percent of all gross
proceeds reportable under section 6045
are held in cash within the customer’s
account by the broker. If the customer
does not furnish his taxpayer identi-
fication number within 30 days after
the date of sale, the broker must with-
hold 20 percent of all reportable gross
proceeds on the 31st day after the date
of the sale.

If, with respect to forward contracts,
regulated futures contracts, security
short sales, or issuer payment of debt
securities, the broker applies backup
withholding on a date other than the
sale date (see A–23 through A–25 and A–
27), the rules of this A–28B shall apply
as if any date on which the broker de-
termines whether backup withholding
applies were a sale date.

Q–29. If a readily tradable instrument is
transferred in a transaction between par-
ties unrelated to the payor of the instru-
ment without the assistance of a broker, is
the transferee required to certify either
the correctness of the taxpayer identifica-
tion number or that the transferee is not
subject to backup withholding due to noti-
fied payee underreporting?

A–29. No. Certification is not required
in the case of a transfer of a readily
tradable instrument between parties
unrelated to the payor if the parties
act without the assistance of a broker.

Q–30. If a bond in bearer form is re-
deemed by the obligor after December 31,
1983, is the payee required to certify under
penalties of perjury the correctness of the
payor’s taxpayer identification number?

A–30. Yes. The redemption of such an
obligation is subject ot reporting under
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section 6045 if a broker is otherwise in-
volved. However, the reedemption of an
interest coupon is considered a window
transaction as provided in A–42 of
§ 35a.9999–1, so the payee is not required
to certify the correctness of the tax-
payer identification number.

FOREIGN TRANSACTIONS

Q–31. What representations must a per-
son make, on a certificate signed under
penalties of perjury, to establish that the
is an exempt foreign person under
§ 1.6045–1(g)(1) of the Income Tax Regu-
lations and, consequently, that the
gross proceeds of his broker trans-
actions are not section 6045 reportable
payments which may be subject to
backup withholding?

A–31. In order to be treated as an ex-
empt foreign person under § 1.6045–
1(g)(1) of the Income Tax Regulations
with respect to transactions effected
by a broker during a calendar year, a
customer will only be required to cer-
tify to the broker the following: (1)
That the foreign person is neither a
citizen nor a resident of the United
States, (2) that the foreign person has
not been, and at the time the state-
ment is furnished reasonably expects
not to be, present, in the United States
for a period aggregating 183 or more
days during the calendar year, and (3)
that the foreign person is not, and at
the time the statement is furnished
reasonably expects not to be, engaged
in a United States trade or business
with respect to which any gain derived
from transactions effected by the
broker during that calendar year is ef-
fectively connected. In lieu of making
the certifications in (2) or (3) of the
preceding sentence, the person may in-
stead certify that he is a beneficiary of
an income tax treaty to which the
United States is a party and pursuant
to which gains from his broker trans-
actions are exempt from Federal in-
come taxation. A person may make
this latter certification only if all con-
ditions to the exemption provided by
the treaty are actually satisfied.

In accordance with the foregoing, the
Service will amend § 1.6045–1(g) of the
Income Tax Regulations to indicate
that a foreign person need make no ex-
press representations to a broker con-
cerning the application of section 877

or section 6013 (g) or (h) (although a
person with respect to whom a section
6013 (g) or (h) election is in effect may
not make the representation in (1)
above that he is not a resident of the
United States). These amendments will
apply with respect to substitute forms
prepared by the broker, as well as to
the Form W–8 (which is being devel-
oped by the Service for use under the
requirements both of § 1.6049–5(b)(2)(iv)
and § 1.6045–1(g)(1) of the Income Tax
Regulations). Subject to A–32, all other
provisions of § 1.6045–1(g) of the Income
Tax Regulations will remain in effect.

Q–33. With respect to payments of
United States source original issue dis-
count on obligations having maturities of
six months or less from the date of origi-
nal issue, must a payor obtain the state-
ment described in § 1.6049–5(b)(2)(iv) of the
Income Tax Regulations from a payee
who is neither a citizen nor a resident of
the United States in order to avoid section
6049 information reporting and the pos-
sible application of backup withholding?

A–33. Generally, when making pay-
ments of United States source interest
or original issue discount to a payee
who is a foreign person, the payor need
not obtain the certificate described in
§ 1.6049–5(b)(2)(iv) of the Income Tax
Regulations since the payor usually ei-
ther withholds tax on the amounts paid
in accordance with subchapter A of
chapter 3 of the Code or obtains a Form
1001 from the payee with respect to
such payments. See § 1.6049–5(b)(2)(i)
and (ii) of the Income Tax Regulations.
However, as original issue discount on
obligations having maturities of six
months or less from the date of origi-
nal issue is not subject to United
States tax when paid to a foreign per-
son, there is neither withholding under
subchapter A of chapter 3 of the Code
nor the receipt of a Form 1001 with re-
spect to such amount. In order to treat
original issue discount on obligations
having maturities of six months or less
from the date of original issue the
same under § 1.6049–5(b)(2) of the In-
come Tax Regulations as interest and
original issue discount on other obliga-
tions, the Service will allow a payee
who is a foreign person to substitute a
Form 1001 for the statement described
in § 1.6049–5(b)(2)(iv) of the Income Tax
Regulations with respect to original
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issue discount on obligations having
maturities of six months or less from
the date of original issue. Despite the
substitution of the Form 1001 for the
Form W–8 or substitute form prepared
by the payor, all other procedures of
§ 1.6049–5(b)(2)(iv) of the Income Tax
Regulations will apply.

Section § 1.6049–5(b)(2) of the Income
Tax Regulations will be amended to re-
flect the modifications made by this A–
33.

Q–34. Are payments of foreign source
interest made on deposits outside the
United States by a foreign branch of a
United States bank reportable payments
that may be subject to backup withhold-
ing?

A–34. As provided in § 1.6049–5(b)(1)(ix)
of the Income Tax Regulations, such
payments are not required to be re-
ported under section 6049. However, ex-
cept to the extent such payments are
less than $600 in a taxable year or are
made to persons who are neither citi-
zens nor residents of the United States,
they are subject to information report-
ing under section 6041(a).

For purposes of section 6041(a), a for-
eign branch of a United States bank
may treat a person as being neither a
citizen nor a resident of the United
States if the bank has evidence in its
records to such effect (provided it does
not have actual knowledge that the
evidence is false). Such evidence may
include a written indication from the
payee (e.g., appearing on an account
application form) that the payee is nei-
ther a citizen nor a resident of the
United States. The mere fact, however,
that the payee has provided in address
outside the United States is insuffi-
cient evidence to establish for this pur-
pose that the payee is neither a citizen
nor a resident of the United States. For
payments made on or before November
20, 1984 on deposit accounts opened on
or before August 22, 1984, an affidavit
by an employee of the bank stating
that the employee knows, or that the
payee has represented orally, that the
payee is not a U.S. person will be suffi-
cient to establish such foreign status.
For all other payments on deposits, the
employee’s affidavit will be sufficient
to establish the payee’s foreign status
only if the affidavit states that the em-
ployee has a reasonable basis, founded

on documentary evidence, for believing
that the payee is neither a citizen nor
a resident of the United States. For-
eign source interest payments made on
deposits outside the United States by
foreign branches of United States
banks to United States persons, al-
though reportable payments under sec-
tion 6041(a), are not subject to backup
withholding at this time. However, the
issue of whether backup withholding
should be applied with respect to pay-
ments described in this A–34, as well as
the issue of the standard of evidence
required to provide foreign status for
information reporting purposes, is
presently under further consideration.
If backup withholding is subsequently
determined to be appropriate, or the
circumstances in which information re-
porting is required are changed, such
will be provided in future regulations.
Such changes, in that case, would
apply on a prospective basis only.

The foregoing provisions do not
apply, however, with respect to a pay-
ment by the branch of interest on a de-
posit evidenced by a bearer obligation
that it has issued in accordance with
the procedures of § 1.163–5T(c)(2)(i) (B)
or (C) (which include, in the case of
§ 1.163–5T(c)(2)(i)(C), the requirement
that the issuer maintain documentary
evidence that demonstrates that the
purchaser is either not a United States
person, or if it is a United States per-
son, that it is not an individual who is
either a citizen or resident of the
United States, and that it will comply
with section 165(j)(3) (A), (B), or (C) and
the regulations thereunder), provided
that the branch does not act in the ca-
pacity of a custodian, nominee, or
other agent of the payee with respect
to the obligation. Where the branch is
not acting in that capacity with re-
spect to the obligation, it is not sub-
ject to the information reporting provi-
sions of section 6041(a) unless it has ac-
tual knowledge that the payee is a
United States person. Notwithstanding
any provision of Q–37 of § 35a.9999–3 to
the contrary, a payment of interest on
deposits evidenced by obligations
issued in accordance with the proce-
dures of § 1.163–5(c)(2)(i) (B) or (C) shall
not be considered to be made outside
the United States if it is made to a
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United States address, whether by mail
or by electronic transfer.

Q–35. In the case of a payment to joint
payees, must a payor obtain the statement
described in § 1.6049–5(b)(2)(iv) of the In-
come Tax Regulations (or other verifica-
tion of foreign status described in § 1.6049–
5(b)(2) (ii) or (iii) of the Income Tax Regu-
lations) with respect to each payee in
order for such payment to be exempt from
information reporting under § 1.6049–
5(b)(1)(vi) of the Income Tax Regulations
and from the possible application of
backup withholding?

A–35. Yes. In order for a payment to
be exempt from information reporting
under § 1.6049–5(b)(1)(vi) of the Income
Tax Regulations (and in order not to
constitute a reportable payment to
which backup withholding may apply),
the payor must ascertain in accordance
with the provisions of § 1.6049–5(b)(2) of
the Income Tax Regulations that each
payee is a foreign person. A broker
similarly must verify the independent
status of each person on a joint ac-
count as an exempt foreign person in
accordance with the provisions of
§ 1.6045–1(g)(1) of the Income Tax Regu-
lations, and of A–31 and A–32, in order
to exempt transactions effected on be-
half of such account from section 6045
information reporting and from the
possible application of backup with-
holding.

If the first payee named on the ac-
count, but not every joint payee, pro-
vides the verification of foreign status
referred to in this A–35, backup with-
holding shall commence unless any one
of the joint payees has provided a tax-
payer identification number to the
payor in the manner otherwise re-
quired in §§ 35a.9999–1 and 35a.9999–2.
This is contrary to the general rule of
section 3406(h)(3), which would require
backup withholding to commence un-
less a taxpayer identification number
is obtained from the first payee listed
in the payment.

Q–36. In order to avoid information re-
porting under section 6042 and the pos-
sible application of backup withholding,
must a payor of United States source divi-
dends to a person having an address out-
side the United States obtain from such
person a statement, signed under pen-
alties of perjury, that the person is nei-

ther a citizen nor a resident of the United
States?

A–36. No. The regulations under sec-
tion 6042 exempt from information re-
porting any United States source divi-
dends that are subject to withholding
under section 1441 or section 1442 or
that would be subject to such withhold-
ing either but for the provisions of a
treaty or but for the fact of the appli-
cation of § 1.1441–4 (a) or (f) of the In-
come Tax Regulations (relating to in-
come effectively connected with a
United States trade or business). See
§ 1.6042–3(b)(2) of the Income Tax Regu-
lations. The regulations under section
1441 indicate that, absent definite
knowledge of the status of a payee, a
payor of United States source divi-
dends may determine whether with-
holding is required under section 1441
(absent the receipt of a Form 4224 evi-
dencing effectively connected income)
or whether a payee is entitled to ex-
emption from such withholding under
the applicable provisions of a treaty by
reference to the address of the payee.
See § 1.1441–3(b)(3) of the Income Tax
Regulations. Therefore, provided a
payor does not have definite knowledge
that a payee is a United States person,
the payor may treat payments of
United States source dividends to a
payee with a foreign address as exempt
from information reporting under sec-
tion 6042 and from the possible applica-
tion of backup withholding. (Note,
however, that the use of the address
method for purposes of section 1441 is
under reconsideration in accordance
with the provisions of section 342 of the
Tax Equity and Fiscal Responsibility
Act of 1982. Future elimination of such
a method could impact prospectively
on the requirement of backup with-
holding with respect to dividends).

Payments of dividends to United
States persons by a foreign corporation
which are not exempt from information
reporting under § 1.6042–3(b)(1) (relating
to payments by a foreign corporation
that is not engaged in business in the
United States and that does not have
an office or place of business or a fiscal
or paying agent in the United States)
will nevertheless not be subject to
backup withholding beginning January
1, 1984. However, the issue of whether
backup withholding should be applied
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with respect to such payments is pres-
ently under further consideration. If
backup withholding is determined to be
appropriate, such will be provided in
future regulations. Backup withhold-
ing, in that case, would apply no ear-
lier than July 1, 1984, and would apply
on a prospective basis only.

Q–37. With respect to a payment of in-
terest that would be subject to information
reporting under section 6049 but for the
fact that it is made outside the United
States, how is the place of payment to be
determined?

A–37. For purposes of the reporting
requirements of section 6049 and
backup withholding, the place of pay-
ment of interest is considered to be the
place where the payor or middleman
completes the acts necessary to effect
payment. The fact that payment is
made from an account with a United
States office of a United States or for-
eign bank by means of a draft drawn on
the bank or by a wire or other elec-
tronic transfer from an account with
the United States office of the bank is
not alone determinative of the place of
payment. Similarly, the fact that pay-
ment is made by means of a transfer
into an account of the payee witha
United States office of a United States
or foreign bank, whether by means of a
wire or other electronic transfer, is not
determinative of the place of payment,
unless such office is expressly author-
ized by the payee to act as agent for
collection of the interest or unless the
records of such office otherwise reason-
ably evidence the nature of the funds
transferred as interest and the amount
of such interest.

Subject to the foregoing provisions
concerning the receipt of wire and
other electronic transfers, a bank or
similar financial institution is gen-
erally considered to complete the acts
necessary to effect payment of interest
on its deposits at the branch or office
at which it credits the interest to the
account of the payee or at which pay-
ment is made in cash. However, in no
event shall interest be considered to be
paid for purposes of section 6049 at a
branch or office of the financial insti-
tution unless all the following condi-
tions are met: (1) The branch or office
is a permanent place of business which
is regularly maintained, occupied, and

used to carry on a banking or similar
financial business, (2) the business is
conducted by at least one employee of
the branch or office who is regularly in
attendance at such place of business
during normal business hours, and (3)
the branch or office receives deposits of
funds from the public and in addition
also engages in one or more of the
other activities listed in § 1.864–
4(c)(5)(i) of the Income Tax Regula-
tions.

In the case of a coupon bond (includ-
ing a certificate of deposit with detach-
able interest coupons), the acts nec-
essary to effect payment of interest are
considered to be completed within the
United States either if: (1) A coupon is
presented to a payor or middleman
within the United States (regardless of
whether the funds paid are credited to
an account of the payee maintained
outside the United States); or (2) the
coupon is presented at an office of a
payor or middleman outside the United
States but the interest on the coupon
is credited to an account of the payee
maintained with another office of the
payor or middleman within the United
States. The application of the provi-
sions of this A–37 will be illustrated by
examples to be published in future reg-
ulations.

REFUND OF ERRONEOUSLY WITHHELD
AMOUNTS

Q–38. What action should a payor take
if the payor erroneously imposes backup
withholding?

A–38. If a payor erroneously with-
holds tax or withholds more than the
proper amount of the tax, the payor
may refund the amount withheld as
provided in section 6413 and A–39. A
payor shall be considered to have with-
held erroneously only if (1) the amount
is withheld because of an error by the
payor (e.g., an error in ‘‘flagging’’ or
identifying an account that is subject
to backup withholding), or (2) the In-
ternal Revenue Service directs the
payor to refund an amount withheld
pursuant to section 3406(a)(1)(C). If the
payor requires a payee described in
§ 31.3452 (c)–(1) (b) through (p) of the
Employment Taxes and Collection of
Income Tax at Source Regulations
(e.g., a corporation) (See T.D. 7880,
1983–1 C.B. 242, 251, Removed by T.D.
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7949, 1984–1 C.B. 204) to certify as to its
status as exempt from backup with-
holding, the payee fails to make the re-
quired certification, and the payor sub-
sequently withholds the tax from a
payment to such payee, the payor may,
in its discretion, treat the amount
withheld as an amount erroneously
withheld and refund it to the payee.
The result is the same if the payor does
not require such a payee to certify as
to its status and the payor withholds.

If a payor withholds from a payee
after the payee provides a taxpayer
identification number or required cer-
tification to the payor but before the
payor has processed the number or re-
quired certification (i.e., prior to the
time that the payor is treated as hav-
ing received the number or certifi-
cation under A–17 of § 35a.9999–2), the
payor may, in its discretion, treat the
amount withheld as an amount erro-
neously withheld and refund it to the
payee. If a payor withholds, however,
because the payor has not received a
taxpayer identification number or re-
quired certification and the payee sub-
sequently provides a taxpayer identi-
fication number or the required certifi-
cation to the payor, the payor may not
refund the tax to the payee because the
payor properly imposed backup with-
holding. The amount withheld is a
credit against tax that the payee may
take into account in computing esti-
mated tax payments and may claim on
the payee’s income tax return.

Q–39. In what manner should a payor
treat erroneously withheld tax?

A–39. If a payor withholds from a
payee in error or withholds more than
the correct amount of tax, the payor
may refund the amount improperly
withheld to the payee so long as the re-
fund is made prior to the end of the
calendar year and prior to the time the
payor furnishes a Form 1099 to the
payee with respect to the payment for
which the improper withholding oc-
curred. If the amount of the improper
withholding is refunded to the payee,
the payor shall keep as part of its
records a receipt showing the date and
amount of refund. For this purpose, a
cancelled check or an entry in a state-
ment, a copy of which is provided to
the payee by the payor, will suffice for
a receipt showing the refund of tax im-

properly withheld provided that the
check or statement contains a specific
notation that it is a refund of tax im-
properly withheld.

If the payor has not deposited the
amount of the tax prior to the time
that the refund is made to the payee,
the payor shall not deposit the amount
of the tax improperly withheld. If the
amount of the improperly withheld tax
has been deposited prior to the time
that the refund is made to the payee,
the payor may adjust any subsequent
deposit of tax collected under chapter
24 of the code which the payor is re-
quired to make in the amount of the
tax which has been refunded to the
payee. A payor shall not report on a
Form 1099 as tax withheld any amount
of tax which the payor has refunded to
a payee.

Q–40. If a ‘‘middleman’’ payor of report-
able interest or dividends (e.g., a broker
holding stock in ‘‘street name’’) receives a
payment a portion of which was improp-
erly withheld upon prior to payment to
the ‘‘middleman’’ payor, what action may
the ‘‘middleman’’ take?

A–40. A middleman who receives a
payment (referred to as a ‘‘receiving
payor’’) from which tax has been im-
properly withheld may seek a refund of
the tax withheld by the payor from
whom the receiving payor received the
payment (referred to as the ‘‘upstream
payor’’) or, alternatively may obtain a
refund of the tax by claiming a credit
for the amount of tax withheld by the
upstream payor against the deposit of
any tax collected under chapter 24 of
the Code which the receiving payor is
required to withhold and deposit. The
receiving payor shall make or credit
the gross amount of the payment (in-
cluding the tax withheld) to its payee
as though it had received the gross
amount of the payment from the up-
stream payor and shall withhold the
tax if any of the conditions for impos-
ing backup withholding exist with re-
spect to its payee.

WHEN BACKUP WITHHOLDING STOPS

Q–41. When may a payor stop withhold-
ing?

A–41. If a payee is subject to backup
withholding because the payee failed to
furnish a taxpayer identification num-
ber in the manner required, the payor
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is required to withhold until a tax-
payer identification number is received
from the payee in the manner required.
Once the payor receives the payee’s
taxpayer identification number in the
manner required, the payor must stop
withholding. See A–17 of § 35a.9999–2 for
determining when a payor is treated as
having received a taxpayer identifica-
tion number. The same rule applies
with respect to a payee certification
failure under section 3406(a)(1)(D). If
more than one condition applies for
imposing backup withholding, a payor
is required to withhold until all of the
conditions for imposing backup with-
holding cease to apply.

CONFIDENTIALITY

Q–42. What use may a payor make of
information obtained under the backup
withholding rules?

A–42. A payor may use information
obtained under the backup withholding
rules (including any information with
respect to any payee certification fail-
ure other than failure to certify the
payee’s taxpayer identification num-
ber) only for the purposes of complying
with the backup withholding and infor-
mation reporting requirements, or to
the extent otherwise permitted by the
Code. Any other use of this informa-
tion may subject the payor to civil
damages under section 7431 of at least
$1,000 plus the cost of the action.

Q–43. May a payor impose a surcharge
to cover the cost of backup withholding
on an account?

A–43. No. If the payor imposes a sur-
charge on such an account, the payor is
liable to the payee under section 7431
for an unauthorized use of information
obtained by the payor under section
3406.

Q–44. If a payor imposes backup with-
holding on a payee, may the payor use
this information in determining whether
to extend credit to the payee?

A–44. No. If the payor uses this infor-
mation in making its decision, the
payor is liable to the payee under sec-
tion 7431 for an unauthorized use of in-
formation obtained pursuant to section
3406.

Q–45. If a payor is notified to begin
withholding on payments made with re-
spect to a payee and the payor provides
notice to the payee of the withholding,

has the payor made an unauthorized dis-
closure under section 7431?

A–45. No. If, for example, a payor re-
ceives a notice from a broker of the re-
quirement to withhold with respect to
a payee and the payor, pursuant to A–
39 of § 35a.9999–1 and A–18 of § 35a.9999–2,
provides notice to the payee of such
withholding, the payor has no liability
to the payee under section 7431.

MISCELLANEOUS

Q–46. If a payor withholds on any pay-
ment and the payment is less than the
minimum amount for which an informa-
tion return is required, is the payor re-
quired to make an information return and
furnish a statement to the recipient?

A–46. Yes. Whenever the payor im-
poses backup withholding, the payor is
required to make an information re-
turn regardless of the amount of the
payment. The information return shall
show the payee’s name, address, and
taxpayer identification number, the
amount of the payment (or aggregate
payments to the payee during the cal-
endar year), and the amount of tax
withheld. The information return must
be provided to the Service no later
than February 28 of the year following
the calendar year of payment. In addi-
tion, the payor is required to furnish a
statement to the payee showing the
same information, including the
amount of tax withheld no later than
January 31 of the year following the
calendar year of payment.

Q–47. Does backup withholding apply to
partnerships?

A–47. Backup withholding generally
will apply to a payment to a partner-
ship if the partnership does not provide
its correct employer identification
number to the payor in the manner re-
quired. In addition, the partnership
will be required to withhold on all re-
portable payments that a partnership
makes to a payee who is subject to
backup withholding. Distributions by a
partnership to its partners of their dis-
tributive share of partnership income,
however, are not reportable payments,
so that backup withholding does not
apply to such distributions, except to
the extent such distributions are re-
portable under section 6045.
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Q–48. May payors require that a sepa-
rate Form W–9 be filed for each account
or instrument held by a payee?

A–48. Yes. See A–29 of § 35a.9999–1.
However, a payor at its option, may re-
quire a payee to file only one Form W–
9 for all accounts or instruments of the
payee. For example, a bank may per-
mit a payee to file one Form W–9 for
all savings, interest-bearing checking,
or other accounts the payee has with
the bank. In addition, a payee of a mu-
tual fund that has a common invest-
ment advisor or common principal un-
derwriter with other mutual funds will
be permitted, in the discretion of the
mutual fund, to provide one Form W–9
with respect to shares acquired or
owned in any of the funds. The payee
must provide the actual Form W-9 or
acceptable substitute form to the fund
(or payor) in order for this A-48 to
apply.

Q–49. Do the general rules for deposit,
payment, penalties, and reporting of taxes
withheld from wages apply to backup
withholding?

A–49. Yes. Section 3406(h)(1) provides
generally that payments subject to
backup withholding shall be treated as
wages. Thus, the general procedures for
withholding, deposit, payment, and re-
porting of Federal tax withheld shall
apply to payments subject to backup
withholding. For example, section 6205
provides that an employer (payor) who
makes an undercollection of income
tax required to be withheld shall cor-
rect such error for the return period in
which the undercollection is
ascertained. Accordingly, section 6205
requires the employer (payor) to with-
hold amounts from subsequent pay-
ments to the employee (payee) that
should have been withheld from prior
payments, whether or not such subse-
quent payments are subject to with-
holding. Thus, a payor who does not
impose backup withholding when re-
quired must withhold from subsequent
payment to the payee even though the
conditions for imposing backup with-
holding may not exist at the time the
subsequent payment is made to the
payee.

Q–50. If a payor uses a single employer
identification number to report the tax
withheld by all its subsidiaries, must all
tax withheld with respect to reportable

payments by its subsidiaries be aggregated
for purposes of determining when tax
withheld by them with respect to report-
able payments must be deposited under
section 6302?

A–50. Yes. All tax withheld under a
single employer identification number
with respect to reportable payments
must be aggregated for purposes of de-
termining when such tax must be de-
posited.

DUE DILIGENCE DEFINED FOR ACCOUNTS
OPENED AND INSTRUMENTS ACQUIRED
AFTER DECEMBER 31, 1983

Before Notification of an Incorrect TIN

Q–51. In order for a payor of a report-
able interest or dividend payment (other
than in a window transaction) to be con-
sidered to have exercised due diligence in
furnishing the correct taxpayer identifica-
tion number of a payee with respect to an
account opened or an instrument acquired
after December 31, 1983, what actions
must the payor take?

A–51. In general, the payor of an ac-
count or instrument that is not a pre-
1984 account (see A–34 of § 35a.9999–1 and
A–20 of § 35a.9999–3) nor a window trans-
action (as defined in A–42 of § 35a.9999–
1 and A–9 of § 35a.9999–2) must use a tax-
payer identification number provided
by the payee under penalties of perjury
on information returns filed with the
Internal Revenue Service to satisfy the
due diligence requirement. Therefore,
if, after 1983, a payor permits a payee
to open an account without obtaining
the payee’s taxpayer identification
number under penalties of perjury and
files an information return with the In-
ternal Revenue Service with a missing
or an incorrect taxpayer identification
number, the payor will be liable for the
$50 penalty for the year with respect to
which such information return is filed.
However, in its administrative discre-
tion, the Internal Revenue Service will
not enforce the penalty with respect to
a calendar year if the certified tax-
payer identification number is ob-
tained after the account is opened and
before December 31 of such year, pro-
vided that the payor exercises due dili-
gence in processing such number i.e.,
the payor uses the same care in proc-
essing the taxpayer identification
number provided by the payee that a
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reasonably prudent payor would use in
the course of the payor’s business in
handling account information such as
account numbers and balances. See Q/
A–73 of this section.

Once notified by the Internal Reve-
nue Service (or a broker) that a num-
ber is incorrect, a payor is liable for
the penalty for all prior years in which
an information return was filed with
that particular incorrect number if the
payor has not exercised due diligence
with respect to such years. See A–56
through A–70A of this section for the
exceptions to due diligence. A pre-ex-
isting certified taxpayer identification
number does not constitute an exercise
of due diligence after the Internal Rev-
enue Service or a broker notifies the
payor that the number is incorrect if
the Internal Revenue Service or a
broker notifies the payor on or after
January 1, 1989, unless the payor under-
takes the actions specified in A–88 of
this section.

Q–52. Is a payor as described in A–51
liable for the penalty if the payor ob-
tained a certified taxpayer identification
number from a payee but inadvertently
processed the name or number incorrectly
on the information return?

A–52. Yes. The payor is liable for the
penalty unless the payor exercised that
degree of care in processing the tax-
payer identification number and name
and in furnishing it on the information
return that a reasonably prudent payor
would use in the course of the payor’s
business in handling account informa-
tion, such as account numbers and ac-
count balances.

Payors and Trustees of Certain Grantor
Trusts

Q–53. Is a payor of reportable interest or
dividend payments to a grantor trust that
was established on or after January 1,
1984, and which has ten or fewer grantors,
liable for the penalty under section 6676
(b) for filing an information return with a
missing taxpayer identification number if
the trustee could not provide a certified
taxpayer identification number to the
payor at the time the account was opened
because each grantor had not furnished
the trustee with a certified taxpayer iden-
tification number under penalties of per-
jury as provided under A–20 of § 35a.9999–
2?

A–53. A payor of a post-1983 grantor
trust which has ten or fewer grantors is
liable for the penalty under section
6676 (b) for filing an information return
with a missing taxpayer identification
number unless the payor has exercised
due diligence or comes within one of
the exceptions to due diligence in this
section. In general, a payor of a post-
1983 grantor trust exercises due dili-
gence by obtaining a certified taxpayer
identification number from the payee
(trust) as described in A–4 of § 35a.9999–
1 and A–51 of this section.

Q–54. What are the legal obligations
with respect to a grantor trust with ten or
fewer grantors under sections 3406 and
6676(b)?

A–54. Backup withholding will apply
to a reportable payment to a grantor
trust with ten or fewer grantors that
was established on or after January 1,
1984, if one of the conditions for impos-
ing backup withholding exists with re-
spect to the trust. The trustee of a
grantor trust with ten or fewer
grantors may not certify either that
the trust is not subject to backup with-
holding due to notified payee under-
reporting or that the trust’s taxpayer
identification number provided by the
trustee is correct unless each grantor
has furnished the trustee with certifi-
cations, signed under penalties of per-
jury, that the grantor is not subject to
backup withholding due to notified
payee underreporting and that the
grantor’s taxpayer identification num-
ber provided to the trustee is correct,
and the trustee uses such taxpayer
identification numbers provided by the
grantors on any Form 1041 that is filed
by the trustee pursuant to section 671.

Effective June 12, 1989, a trustee of a
grantor trust with ten or fewer
grantors is not considered a payor for
purposes of backup withholding. There-
fore, distributions by the trust of
amounts to beneficiaries will not be
considered payments of reportable
amounts subject to backup withhold-
ing. With respect to reportable pay-
ments (except gross proceeds report-
able under section 6045) made prior to
the above period, see Q/A–20 of
§ 35a.9999–2 under which a grantor trust
with ten or fewer grantors is consid-
ered a payor for purposes of backup
withholding.
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However, a grantor trust with ten or
fewer grantors may be a payor under
the respective information reporting
sections. As such, the trust may be
subject to the penalty under section
6676(b) for filing an information return
with a missing or an incorrect tax-
payer identification number. No pen-
alty, however, will be imposed on the
trust with respect to information re-
turns filed for the 1987 or 1988 calendar
year.

Special Rules Under Q/A 28 of § 35a.9999–
3

Q–55. Is a payor who obtains a taxpayer
identification number pursuant to the spe-
cial rule under A–28 of this section, relat-
ing to readily tradable instruments, liable
for the penalty under section 6676 (b) for
those years in which the payor filed an
information return with an incorrect tax-
payer identification number if the payor
did not obtain a certified taxpayer identi-
fication number from the payee within the
30-day grace period provided in A–28 of
this section?

A–55. Yes. A payor of a post–1983 ac-
count is liable for the penalty under
section 6676 (b) for filing an informa-
tion return with an incorrect taxpayer
identification number unless the payor
has exercised due diligence. In general,
a payor of a post–1983 account exercises
due diligence by obtaining a certified
taxpayer identification number from
the payee as described in A–4 of
§ 35a.9999–1 and A–51 of this section.
Thus, the payor described in Q–55 will
be liable for the penalty for filing an
information return with an incorrect
taxpayer identification number if the
payee did not provide the required cer-
tification to the payor within the 30-
day period whether or not the payor
backup withholds on the account. The
rule described in this answer is effec-
tive with respect to information re-
turns filed for the 1988 and subsequent
calendar years.

EXCEPTIONS TO DUE DILIGENCE

(1) Awaiting-TIN Certification

Q–56. In general, what actions must a
payor who receives an awaiting-TIN cer-
tification prior to January 1, 1988 (a ‘‘pre–
1988 awaiting-TIN certification’’), take to

be considered to have exercised due dili-
gence?

A–56. In general, a payor with respect
to an account or instrument that is not
a pre–1984 account, instrument or rela-
tionship nor a window transaction will
be considered to have exercised due
diligence if the payee has complied
with the requirements of A–18 of
§ 35a.9999–2 (exception for a payee who
is waiting for receipt of a taxpayer
identification number) prior to Janu-
ary 1, 1988, provided that the payor im-
poses backup withholding if the payee
fails to provide a taxpayer identifica-
tion number in the manner and within
the period required by A–18 of
§ 35a.9999–2. This provision applies only
with respect to information returns
filed for calendar years before 1988.

Q–57. Is a payor who receives an await-
ing-TIN certification before January 1,
1988, liable for the penalty under section
6676 (b) for filing an information return
with a missing taxpayer identification
number for the 1988 or a later calendar
year?

A–57. A payor who receives a pre–1988
awaiting-TIN certification for an ac-
count of a payee and files an informa-
tion return with a missing taxpayer
identification number for the 1988 or a
later calendar year with respect to
that account will be subject to the pen-
alty under section 6676 (b) unless the
payor continues to exercise due dili-
gence by undertaking additional ac-
tions described in A–58 below to solicit
the payee’s taxpayer identification
number.

Q–58. What actions must a payor with a
pre–1988 awaiting-TIN certification take
in order to exercise due diligence after De-
cember 31, 1987, so that the payor will not
be subject to a $50 penalty for filing an in-
formation return with a missing taxpayer
identification number for a calendar year
after 1987?

A–58. A payor with a pre–1988 await-
ing-TIN certification may exercise due
diligence after December 31, 1987, by:
(1) Continuing to backup withhold on
the account, instrument, or relation-
ship until a certified taxpayer identi-
fication number is received, (2) sending
a mailing before December 31 of each
year after 1987, requesting the certified
taxpayer identification number from a
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payee who has not by that time pro-
vided a certified TIN, and (3) including
a Form W–9 or acceptable substitute
form in the mailing for the payee to
provide his certified taxpayer identi-
fication number. The payor must in-
clude a reply envelope (self-addressed)
in the mailing. The envelope sent to
the payee must contain the following
statement in a bold and conspicuous
manner: ‘‘Important Tax Document
Enclosed.’’ The payor may include
other information in the mailing. The
payor must continue to backup with-
hold and send the mailing each year
until the payor receives a certified tax-
payer identification number from the
payee or until the account is closed.

Q–59. What actions must a payor take
in order to exercise due diligence on an
account, instrument or relationship for
which the payor receives an awaiting-TIN
certification after December 31, 1987 (a
‘‘post–1987 awaiting-TIN certification’’)
and before July 1, 1988?

A–59. In order to exercise due dili-
gence a payor who receives a post-1987
awaiting-TIN certification from a
payee before July 1, 1988, must: (1) Ob-
tain a certified taxpayer identification
number from the payee within 60 days
after the date that the payor receives
the awaiting-TIN certification, and (2)
backup withhold on any withdrawals
made after the close of 7 business days
after the date the awaiting-TIN certifi-
cation is received and before the ear-
lier of (i) the date that the payor re-
ceives a certified taxpayer identifica-
tion number from the payee, (ii) the
date the account is closed, or (iii) the
date backup withholding commences
on all reportable payments made to the
account, instrument, or relationship.
For purposes of subsection (ii) in this
A–59, a payor is also required to backup
withhold on any reportable payment
made at the time the account or rela-
tionship is closed. For purposes of sub-
section (2) in this A–59, all cash with-
drawals in an amount up to the report-
able payments made from the day after
the date of receipt of the awaiting-TIN
certification to the date of withdrawal
are treated as reportable payments.
For purposes of this Q/A–59, the term
‘‘cash’’ has the same meaning as the
term ‘‘cash’’ set forth in § 35a.3406–
1(d)(1) of T.D. 8163, 52 FR 44867. Thus, a

payor who receives a post-1987 await-
ing-TIN certification (as described in
this Q/A–59) from a payee who does not
provide the payor with a certified tax-
payer identification number within the
60 days described in A–18 of § 35a.9999–2
is liable for the penalty if reportable
payments are paid to the account after
the 60 days and the payor files an infor-
mation return with respect to the ac-
count with a missing taxpayer identi-
fication number. The payor is liable for
the penalty whether or not the payor
backup withholds on the reportable
payments made after the 60-day period.

However, in its administrative dis-
cretion, the Internal Revenue Service
will not enforce the penalty for a cal-
endar year against a payor who has
properly withheld under this Q/A–59 if
the payor (A) obtains the certified tax-
payer identification number after the
60-day period (described above) and be-
fore December 31 of such calendar year,
provided that the payor exercises due
diligence in processing such number on
the information return filed for such
year, i.e., the payor uses the same care
in processing the taxpayer identifica-
tion number provided by the payee
that a reasonably prudent payor would
use in the course of the payor’s busi-
ness in handling account information
such as account numbers and balances
(See Q/A–73 of this section), or (B) ef-
fective with respect to the 1988 and
subsequent calendar years, undertakes
an annual mailing as described in Q/A–
59A of this section. The 1988 annual
mailing must be made between Janu-
ary 1, 1988, and June 12, 1989.

Q–59A. What actions must a payor take
in order to exercise due diligence on an
account, instrument, or relationship for
which the payor receives a post-1987
awaiting-TIN certification on or after
July 1, 1988?

A–59A. In order to exercise due dili-
gence a payor who receives a post-1987
awaiting-TIN certification on or after
July 1, 1988, may elect on a payee-by-
payee basis or in general to: (1) Follow
the rules for due diligence as set forth
in Q/A–59 above, (2) follow such due
diligence rules but apply the definition
of the term ‘‘cash’’ set forth in
§ 35a.3406–1(d)(1), or (3) commence
backup withholding on the account no
later than 7 business days after the
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date the payor receives the awaiting-
TIN certification on reportable pay-
ments thereafter made to the account
(whether or not the payee makes a
cash withdrawal). Under (3) above the
payor must backup withhold until the
earlier of (i) the date the payor re-
ceives a certified taxpayer identifica-
tion number from the payee. (ii) the
date the account is closed, or (iii) the
date backup withholding commences
on all reportable payments made to the
account, instrument, or relationship.
In addition with respect to (3), a payor
must obtain a certified taxpayer iden-
tification number from a payee within
60 days after the date that the payor
receives the awaiting-TIN certificate
or undertake a mailing each year as de-
scribed in Q/A–5 and 6 of § 35a.9999–1 (ex-
cept that the first required mailing
may be, but need not be, a separate
mailing) soliciting the certified tax-
payer identification number from the
payee. The payor must make a mailing
each year until the earlier of (i) the
calendar year that the certified tax-
payer identification number is re-
ceived, or (ii) the calendar year in
which the account is closed. However,
if the account is closed in December of
a calendar year, the mailing must be
made after the account is closed and
before January 31 of the subsequent
calendar year.

Effective August 16, 1988, a payor who
has elected to apply subsection (3)
above must refund the amounts with-
held during the 60-day period in accord-
ance with the procedures described in
Q/A–39 of this section if the payor re-
ceives the certified taxpayer identifica-
tion number from the payee on or after
August 16, 1988, and within the 60-day
period, provided that the payee is not
subject to backup withholding under
section 3406(a)(1) (C) or (D) during any
part of such period. For purposes of the
preceding sentence, the amounts with-
held are deemed to be withheld erro-
neously as described in Q/A–39 of this
section. If a certified taxpayer identi-
fication number is not received by the
payor within the 60-day period, the
amounts withheld shall not be refunded
unless the amounts are erroneously
withheld without regard to the rules
described in this Q/A–59A. The payor is
also required to backup withhold after

the 60-day period until the payor re-
ceives a certified taxpayer identifica-
tion number from the payee or the ac-
count is closed.

(2) Instruments Acquired From a Broker

Q–60. Under what circumstances will a
payor whose readily tradable instrument
was acquired by a payee through a broker
be considered to have exercised due dili-
gence?

A–60. Generally, a payor will be con-
sidered to have exercised due diligence
with respect to a readily tradable in-
strument that is not a pre–1984 account
of the payor as described in A–41 of
§ 35a.9999–1 if the payor uses a taxpayer
identification number furnished by a
broker. In addition, to exercise due
diligence a payor must use the same
care in processing the taxpayer identi-
fication number and name provided by
the broker that a reasonably prudent
payor would use in the course of the
payor’s business in handling account
information, such as account numbers
and account balances. A taxpayer iden-
tification number acquired from a
broker as described in this A–60 will
not constitute an exercise of due dili-
gence after the Internal Revenue Serv-
ice or a broker notifies the payor that
the number is incorrect unless the
payor undertakes the actions specified
in A–88 of this section.

Q–61. Is the payor in A–60 liable for the
penalty if the payor obtained the tax-
payer identification number and name
from a broker but inadvertently processed
the number or name incorrectly and thus
put an incorrect number on the informa-
tion return?

A–61. Yes. The payor is liable for the
penalty unless the payor exercised that
degree of care in processing the cer-
tified taxpayer identification number
and name and in furnishing it on the
information return that a reasonably
prudent payor would use in the course
of the payor’s business in handling ac-
count information, such as account
numbers and account balances.

Q–62. What actions must a payor who
was notified by a broker that a payee
failed to certify or furnish a taxpayer
identification number take to be consid-
ered to have exercised due diligence?

A–62. A payor who is notified by a
broker that a payee failed to certify or
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furnish a taxpayer identification num-
ber to the broker will be considered to
have exercised due diligence if the
payor: (1) Imposes backup withholding
if the payee did not certify his tax-
payer identification number to the
payor, (2) provides notice to the payee
as provided in A–39 of § 35a.9999–1 and
A–18 of § 35a.9999–2, and (3) encloses a
postage-paid reply envelope (self-ad-
dressed) in the mailing of the notice. A
payor described in this A–62 will be lia-
ble for the penalty under section
6676(b) for filing an information return
with a missing taxpayer identification
number for the 1988 or subsequent cal-
endar years unless the payor complies
with the procedures described in this
A–62 in each such calendar year until
the payor receives a certified taxpayer
identification number from the payee
or until the account is closed. A subse-
quent mailing is required to contain a
reply envelope which may, but is not
required to be, postage prepaid. For
years prior to 1988, no penalty will be
imposed on a payor who has complied
with the requirements in this A–62 in
the year the payor was notified by a
broker.

A payor as described in this A–62 who
receives a noncertified taxpayer identi-
fication number from a broker may be
liable for the penalty under section
6676(b) for the 1988 or subsequent cal-
endar years with respect to which the
number provided by a payor on an in-
formation return filed with the Inter-
nal Revenue Service is determined to
be incorrect unless the payor complies
with the procedures described in this
A–62 in each such calendar year until
the payor receives a certified taxpayer
identification number from the payee,
the account is closed, or the payor un-
dertakes the actions described in A–88
of this section after being notified of
the incorrect taxpayer identification
number.

(3) Instruments Transferred Without the
Assistance of a Broker

Q–63. With respect to an instrument
transferred without the assistance of a
broker, is a payor liable for the penalty
under section 6676(b) if the payor records
on its books a transfer of a readily
tradable instrument in a transaction in
which the payor was not a party?

A–63. Generally, a payor as described
in Q–63 will be considered to have exer-
cised due diligence with respect to a
readily tradable instrument that is not
part of a pre-1984 account with the
payor if the payor records on its books
a transfer in which the payor was not a
party. This exception applies until the
calendar year in which the payor re-
ceives a certified taxpayer identifica-
tion number from the payee.

Q–64. Is the payor described in A–63 re-
quired to solicit the taxpayer identifica-
tion number of a payee of an account
with a missing TIN in order to be consid-
ered as having exercised due diligence in
a subsequent calendar year?

A–64. There is no requirement on the
payor to solicit the taxpayer identi-
fication number in order to be consid-
ered to have exercised due diligence in
a subsequent calendar year under the
rule set forth in A–63.

Q–65. Is a payor as described in Q–63
considered to have exercised due diligence
if the payee provides a taxpayer identi-
fication number to the payor (whether or
not certified), the payor uses that number
on the information return filed for the
payee, and the number is later detemined
to be incorrect?

A–65. A payor as described in Q–63
who records on its books a transfer in
which it was not a party is considered
to have exercised due diligence under
the rule set forth in A–63 where the
transfer is accompanied with a tax-
payer identification number provided
that the payor uses the same care in
processing the taxpayer identification
number provided by a payee that a rea-
sonably prudent payor would use in the
course of the payor’s business in han-
dling account information, such as ac-
count numbers and account balances.
Thus, a payor will not be liable for the
penalty if the payor uses the taxpayer
identification number provided by the
payee on information returns that it
files, even if the taxpayer identifica-
tion number provided by the payee is
later determined to be incorrect. How-
ever, a payor will not be considered as
having exercised due diligence under
A–63 after the Internal Revenue Serv-
ice or a broker notifies the payor that
the number is incorrect unless the
payor undertakes the actions described
in A–88 of this section.
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(4) Window Transactions

Q–66. What action must a payor of a
post-1983 window transaction (as defined
in A–42 and A–42B of § 35a.9999–1 and A–
9 of § 35a.9999–2) take to be considered as
having exercised due diligence?

A–66. A payor of a post-1983 window
transaction shall be considered to have
exercised due diligence only if the
payor uses the taxpayer identification
number provided by the payee on infor-
mation returns filed with the Internal
Revenue Service. If no number is pro-
vided, the payor will not be considered
to have exercised due diligence.

(5) Undue hardship

Q–67. Is a payor liable for a penalty
under section 6676(b) with respect to a
post-1983 account or instrument if the
payor could have met the due diligence re-
quirements but for the fact that the payor
incurred an undue hardship?

A–67. A payor of a post-1983 account
or instrument is not liable for a pen-
alty under section 6676(b) for filing an
information return with a missing or
an incorrect taxpayer identification
number if the Internal Revenue Service
determines that the payor could have
satisfied the due diligence require-
ments but for the fact that the payor
incurred an undue hardship. An undue
hardship is an extraordinary or unex-
pected event such as the destruction of
records or place of business of the
payor by fire or other casualty (or the
place of business of the payor’s agent
who under a pre-existing written con-
tract had agreed to fulfill the payor’s
due diligence obligations under section
6676(b) with respect to the account sub-
ject to the penalty and there was no
means for the obligations to be per-
formed by another agent or the payor).
Undue hardship will also be found to
exist if the payor could have met the
due diligence requirements only by in-
curring an extraordinary cost.

Q–68. How does a payor obtain a deter-
mination from the Internal Revenue Serv-
ice that the payor has met the undue
hardship exception to the penalty under
section 6676(b) for the year with respect to
which the payor is subject to the penalty?

A–68. A determination of undue hard-
ship may be established only by sub-
mitting a written statement to the In-

ternal Revenue Service signed under
penalties of perjury that sets forth all
the facts and circumstances that make
an affirmative showing that the payor
could have satisfied the due diligence
requirements but for the occurrnece of
an undue hardship. Thus, the state-
ment must describe the undue hardship
and make an affirmative showing that
the payor either was in the process of
exercising or stood ready to exercise
due diligence when the undue hardship
occurred. A payor may request an
undue hardship determination from the
district director or the director of the
Internal Revenue Service Center where
the payor is required to remit the pen-
alty under section 6676(b).

(6) Error in Agency Records

Q–69. Is a payor liable for the penalty
under section 6676(b) if the taxpayer iden-
tification numnber is incorrect as a result
of an intrinsic error in the number records
of the Social Security Administration or
Internal Revenue Service?

A–69. Generally, a payor will not be
liable for a penalty under section
6676(b) if a taxpayer identification
number is determined to be incorrect
as a result of an intrinsic error in the
records of the Social Security Adminis-
tration or the Internal Revenue Serv-
ice (for instance, because the records of
such agencies in the normal course of
business should be, but are not, up-to-
date at the time the Internal Revenue
service makes a determination that a
taxpayer identification number is in-
correct). The records of the Social Se-
curity Administration or the Internal
Revenue Service will not be treated as
in error if the records contain the
name and taxpayer identification num-
ber of a person (or business) who subse-
quently changes his or her name (or
business name) and does not commu-
nicate the change of name to the So-
cial Security Administration or the In-
ternal Revenue Service before the In-
ternal Revenue Service determines
that the taxpayer identification num-
ber is incorrect. The burden of proof
will be on the payor to substantiate
that the records of the Social Security
Administration or the Internal Reve-
nue Service are in error. A photocopy
of the payee’s social security card or
the document provided by the Internal
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Revenue Service issuing the payee’s
employer identification number (that
contains identical information to that
on the information return with respect
to which the penalty may be imposed)
will be sufficient proof to come within
this exception.

(7) Exempt Recipients

Q–70. Is a payor liable for the penalty
under section 6676(b) if the payor files an
information return with a missing or an
incorrect taxpayer identification number
for an exempt recipient whom the payor
determined was exempt at the time of the
payment pursuant to the rules under A–29
of § 35a.9999–1?

A–70. A payor is not liable for the
penalty under section 6676(b) for filing
an information return with a missing
or an incorrect taxpayer identification
number if the payee is exempt from in-
formation reporting under the applica-
ble information reporting provisions of
the Internal Revenue Code.

(8) Life-Insurance Beneficiaries

Q–70A. Under what circumstances will a
payor of reportable interest to a bene-
ficiary of a life-insurance contract be con-
sidered to have exercised due diligence?

A–70A. Generally, a payor of report-
able interest to a beneficiary of a life-
insurance contract under which pay-
ment to the beneficiary commenced on
or before December 31, 1983, will be con-
sidered to have exercised due diligence
with respect to a calendar year if: the
payor (1) uses a taxpayer identification
number provided by the payee bene-
ficiary under penalties of perjury as de-
scribed in Q/A–51 of this section on the
information return filed for such year,
or (2) undertakes a mailing as de-
scribed in Q/A 5 or 6 (or Q/A–56) of
§ 35a.9999–1 prior to or at the time of
payment, and (3) backup withholds on
the reportable interest paid to the ac-
count if no taxpayer identification
number has been provided (See Q/A–34
of § 35a.9999–1).

A payor of reportable interest to a
beneficiary of a life-insurance contract
under which payment to the bene-
ficiary commenced on or after January
1, 1984, will be considered to have exer-
cised due diligence with respect to a
calendar year if the payor: (i) uses a
taxpayer identification number pro-

vided by the payee-beneficiary under
penalties of perjury as described in Q/
A–51 of this section on the information
return filed for such year, or (ii) effec-
tive with respect to the 1989 and subse-
quent calendar years, undertakes a
mailing as described in Q/A–5 and 6 of
§ 35a.9999–1 prior to or at the time of
payment.

With respect to payments of report-
able interest in calendar years prior to
the 1989 calendar year (on a life-insur-
ance contract under which payments to
the beneficiary commenced on or after
January 1, 1984), a payor will be consid-
ered to have exercised due diligence if
the payor requested a certified tax-
payer identification number from the
payee beneficiary prior to, or at the
time of, the reportable interest pay-
ment provided that at the time of such
request the payor had in effect written
procedures or policies that required the
solicitation of the certified taxpayer
identification number of the payee ben-
eficiary prior to or at the time of pay-
ment.

CIRCUMSTANCES WHERE DUE DILIGENCE
IS NOT SHOWN

Both Pre-1984 and Post-1983 Accounts and
Instruments

Q–71. Is a payor liable for the penalty
under section 6676(b) if, after the due date
of an information return (including exten-
sions of time for filing), the payor files a
corrected information return that contains
the correct taxpayer identification num-
ber?

A–71. Yes. The payor is still liable for
the penalty under section 6676(b) for
filing an information return with an
incorrect or a missing taxpayer identi-
fication number. The payor is not lia-
ble for the penalty, however, if the
payor files a corrected information re-
turn with the correct taxpayer identi-
fication number before the due date of
the return with regard to extensions.

Q–72. Is a payor liable for the penalty
under section 6676(b) if the payor has
been assessed (or has self-assessed) a $5
penalty under section 6723(a) for the fail-
ure to put correct information (which may
include an incorrect taxpayer identifica-
tion number) on an information return?

A–72. Yes. The payor is liable for the
penalty under section 6676(b) if the
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payor files an information return with
a missing or an incorrect taxpayer
identification number without exercis-
ing due diligence, coming within one of
the exceptions to due diligence, or
coming within the rule described in A–
56 of this section, whether or not the
payor is liable for or has been assessed
the penalty under section 6723(a) with
respect to the information return. To
the extent that a penalty under sec-
tions 6723(a) and 6676(b) is assessed
with respect to the same information
return, the payor should file for a re-
fund of the penalty under section
6723(a). Thus, with respect to the fail-
ure to include the correct taxpayer
identification number (a missing or an
incorrect taxpayer identification num-
ber) on an information return, the pro-
visions under section 6676(b) shall
apply and not the provisions under sec-
tion 6723(a). If the penalty for the in-
tentional failure to include the correct
taxpayer identification number on an
information return under section
6723(b) is assessed, no penalty shall be
assessed under section 6676(b).

Q–73. Is a payor who is not exercising
due diligence liable for the penalty under
section 6676(b) if the taxpayer identifica-
tion number is determined to be incorrect
because the payor (or his agent) improp-
erly prepared or formatted the informa-
tion return?

A–73. Yes. A payor who is not satisfy-
ing all the due diligence requirements
for the account in question is liable for
a penalty under section 6676(b) if the
taxpayer identification number is de-
termined to be missing or incorrect due
to a human, clerical, or processing
error on the part of the payor (or the
payor’s agent) in preparing or for-
matting the information return. In
general, a payor (or his agent) will not
be considered to have erroneously pre-
pared or formatted an information re-
turn if the payor (or his agent) has
complied with all pertinent income tax
regulations, revenue rulings, and pro-
cedures in effect with respect to infor-
mation returns.

REVISED DUE DILIGENCE STANDARDS FOR
TRANSACTIONS WITH FOREIGN PERSONS

Q–74. What actions must a payor or
broker of a pre-1984 account or instrument
take to establish due diligence with re-

spect to the penalty under section 6676(b)
for filing an information return with a
missing taxpayer identification number
for the 1984 and subsequent calendar
years if payment on the account would
not have been a reportable payment under
section 6045 or 6049 but for the fact that
the foreign person failed to provide the
prescribed penalty of perjury statement
under § 1.6045–1(g)(1) or under § 1.6049–
5(b)(2) (iv) of the Income Tax Regula-
tions?

A–74. The payor or broker will be
considered to have exercised due dili-
gence on the account, if—

(1) The payor or broker sent the sepa-
rate and nonseparate annual mailings
to the payee as described in A–5 and A–
6 and in the related questions and an-
swers on due diligence in § 35a.9999–1
and imposed backup withholding on
the account beginning on January 1,
1984 (or, alternatively, imposed backup
withholding under A–18 of § 35a.9999–2
on payments made on or after January
16, 1984), until the taxpayer identifica-
tion number is received from the
payee, or

(2) The payor or broker sent a sepa-
rate mailing as described in A–52 or A–
55 of § 35a.9999–1 to the payee request-
ing the required penalty of perjury
statement (provided that the payor or
broker has evidence in its records that
the payee is a foreign person and pro-
vided that the payor or broker has no
actual knowledge that such evidence is
false), commenced backup withholding
on payments made on or after July 1,
1984, and sends a nonseparate mailing
by December 31 of the 1987 calendar
year and each calendar year thereafter
until the required penalty of perjury
statement is received from the payee,
or

(3) The payor or broker sent a mail-
ing as described in A–52 or A–55 of
§ 35a.9999–1 to the payee requesting the
required penalty of perjury statement
(provided that the payor or broker has
evidence in its records that the payee
is a foreign person and has no actual
knowledge that such evidence is false),
imposed backup withholding on pay-
ments made on or after January 1, 1985,
and sent an additional mailing as de-
scribed in A–3 of § 35a.9999–4 during the
1984 and 1987 calendar years and each
calendar year thereafter, until the
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payor or broker receives the required
penalty of perjury statement.

Q–75. What actions must a payor or
broker of a post-1983 account or instru-
ment take to establish due diligence with
respect to the penalty under section
6676(b) for filing an information return
with a missing taxpayer identification
number for the 1984 and subsequent cal-
endar years when payment on the ac-
count would not have been a reportable
payment under Code section 6045 or 6049
but for the fact that the foreign person
failed to provide any prescribed penalty of
perjury statement under § 1.6045–1(g)(1) or
under § 1.6049–5(b)(2)(iv) of the Income
Tax Regulations?

A–75. Generally, payor or broker will
be treated as having satisfied the due
diligence requirements with respect to
post-1983 account or instrument if at
the time the account or instrument
was opened or acquired the payor or
broker obtained a certified taxpayer
identification number from the payee
and used that number on the informa-
tion return that was filed for the par-
ticular calendar year that is subject to
the penalty. See A–51 of this section for
the due diligence requirements for
payors of accounts or instruments that
are not pre-1984 accounts or instru-
ments.

Q–76. What actions must a payor or
broker take to exercise due diligence with
respect to an account for which a Form
W–8 is no longer in effect so that the
payor or broker is not liable for the pen-
alty for filing an information return with
a missing taxpayer identification number?

A–76. A payor or broker of a pre-1984
or a post-1983 account or instrument
that becomes subject to information
reporting because of Form W–8 is no
longer in effect may exercise due dili-
gence with respect to such account by
(1) sending a separate mailing to the
payee before January 1 of the first cal-
endar year that a Form W–8 is no
longer in effect (and during which a
Form W–9 or its acceptable substitute
has not been received) and before De-
cember 31 of each such calendar year
thereafter requesting the required pen-
alty of perjury statement (Form W–8),
and (2) imposing backup withholding
on reportable payments made on the
account during a year that a Form W–
8 is not in effect (and during which a

Form W–9 or its acceptable substitute
has not been received). (For Forms W–
8 that expired in the 1986 calendar year,
the payor may make one separate
mailing that will satisfy the mailing
requirement for both the 1986 and 1987
calendar years. This separate mailing
must be made on or before June 30,
1988.) The mailing must be by first-
class mail, or airmail if sent to a for-
eign address, and must contain the
Form W–8 and a notice describing the
Form W–8 and advising the payee that
backup withholding may commence (or
has commenced) because the form is
not provided. The payor must also in-
clude a reply envelope (self-addressed)
in the mailing. The rules of A–18 and
A–19 shall apply to this rule provided
in this A–76.

CLARIFICATION OF THE DUE DILIGENCE
STANDARD PRIOR TO BEING NOTIFIED
BY THE INTERNAL REVENUE SERVICE
THAT A NUMBER IS INCORRECT

Pre-1984 Accounts and Instruments

Q–77. What action must a payor of re-
portable interest or dividends on a pre-
1984 account or instrument take to exer-
cise due diligence so that the payor is not
liable for the penalty under section
6676(b) for filing an information return
with an incorrect taxpayer identification
number?

A–77. A payor of reportable interest
or dividends on a pre-1984 account or
instrument will be considered to have
exercised due diligence in furnishing a
taxpayer identification number with
respect to a particular calendar year if
in such year the payor (1) has made the
prescribed yearly mailings as described
in A–5 and A–6 and in the related ques-
tions and answers on due diligence in
§ 35a.9999–1 with respect to such ac-
count or instrument, or (2) obtained a
certified taxpayer identification num-
ber from the payee. In addition, to be
considered to have exercised due dili-
gence the payor must have used the
same care in processing the taxpayer
identification number provided by the
payee and in furnishing that taxpayer
identification number on the informa-
tion return that is filed for the year
that a reasonably prudent payor would
use in the course of the payor’s busi-
ness in handling account information,
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such as account numbers and account
balances. However, see A–56 of
§ 35a.9999–1 for the circumstances under
which the penalty will not be imposed
through administrative discretion with
respect to information returns filed for
the 1988 or subsequent calendar years.

Q–78. Will a payor who filed an infor-
mation return with an incorrect taxpayer
identification number be considered to
have exercised due diligence for a particu-
lar calendar year with respect to a pre-
1984 account or instrument for which the
payor did not have a certified taxpayer
identification number if, in such calendar
year, the payor undertook a mailing as
described in A–5 and A–6 and in the re-
lated questions and answers on due
diligence in § 35a.9999–1 but failed to un-
dertake one or more of the mailings re-
quired under A–5 or A–6 of § 35a.9999–1
in an earlier year?

A–78. No. The annual solicitation of
the correct taxpayer identification
number for a pre-1984 account or in-
strument is a cumulative requirement.
Thus, if the separate mailing or one of
the nonseparate annual mailings de-
scribed under A–5 or A–6 of § 35a.9999–1,
respectively, is not undertaken or is
undertaken improperly, the payor can
never demonstrate due diligence for
the particular account or instrument
in question through solicitation of the
taxpayer identification number. There-
fore, the payee is liable for the penalty
under section 6676(b) with respect to
the year in which the payor failed to
make a mailing or makes a mailing im-
properly and all subsequent years (re-
gardless of whether a mailing is made
in a subsequent year) in which a return
is filed with an incorrect taxpayer
identification number. See A–56 of
§ 35a.9999–1 for the circumstances under
which the penalty will not be imposed
through the administrative discretion
of the Internal Revenue Service with
respect to information returns filed for
the 1988 or subsequent calendar years.

Q–79. Can a payor of reportable interest
or dividends ever establish due diligence
for a pre-1984 account or instrument if the
payor missed one of the prescribed annual
mailings or if one of the mailings was not
undertaken in accordance with A–5 and
A–6 and in accordance with the related
questions and answers on due diligence
described in § 35a.9999–1?

A–79. The payor of a pre-1984 account
or instrument who failed to undertake
one or more of the annual mailings as
described in A–5 and A–6 and in the re-
lated questions and answers on due
diligence described in § 35a.9999–1 (or
undertook those mailings improperly)
can establish due diligence by obtain-
ing a certified taxpayer identification
from the payee and using that number
on the information return. Due dili-
gence will be considered as exercised
beginning in the calendar year in
which the certified number is received
and used on the information return
filed for that year. Also, see A–56 of
§ 35a.9999–1 for the circumstances under
which the penalty will not be imposed
through the administrative discretion
of the Internal Revenue Service.

Q–80. Does a payor who subsequently
obtains a certified taxpayer identification
number or a Form W–8 on a pre-1984 ac-
count or instrument remain liable for the
penalty for filing an information return
with an incorrect or a missing taxpayer
identification number in prior years if the
payor did not exercise due diligence in
such years by the prescribed mailings, by
obtaining a certified taxpayer identi-
fication number, or by obtaining a
Form W–8 signed under penalties of
perjury?

A–80. Yes. Obtaining a certified tax-
payer identification number on a pre-
1984 account or instrument may be con-
sidered an exercise of due diligence
only for the year in which the certified
number is received and subsequent cal-
endar years.

Q–81. Does the answer in A–80 change
with respect to a calendar year if the
payor subsequently obtains a certified
number from a payee that matches the
number used by the payor on a previous
information return filed for such year?

A–81. No. The payor remains liable
for the penalty for those calendar years
with respect to which the payor filed
an information return with an incor-
rect taxpayer identification number
without exercising due diligence in
such year. The question of whether a
payor has exercised due diligence is a
year-by-year determination. Due dili-
gence must be exercised in the particu-
lar year for which the payor is subject
to the penalty.
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Q–82. Is a payor of a pre-1984 account
or instrument who obtained a noncertified
taxpayer identification number from a
payee liable for the penalty if the payor
undertook all the prescribed annual mail-
ings but inadvertently processed the name
or taxpayer identification number incor-
rectly on the information return?

A–82. Yes. The payor is liable for the
penalty unless the payor can show that
the payor exercised that degree of care
in processing the name and taxpayer
identification number and in furnish-
ing it on the information return that a
reasonably prudent payor would use in
the course of the payor’s business in
handling account information, such as
account numbers and account balances.

Q–83. Is a payor of a pre-1984 account
or instrument who has a certified tax-
payer identification number from a payee
liable for the penalty if the payor inad-
vertently processed the name or taxpayer
identification number incorrectly on the
information return?

A–83. Yes. The payor is liable for the
penalty unless the payor can show that
the payor exercised that degree of care
in processing the name and taxpayer
identification number and in furnish-
ing it on the information return that a
reasonably prudent payor would use in
handling account information, such as
account numbers and balances.

DUE DILIGENCE DEFINED AFTER NOTIFI-
CATION BY THE INTERNAL REVENUE
SERVICE THAT A TAXPAYER IDENTI-
FICATION NUMBER IS INCORRECT

In General

Q–84. Is a payor of a reportable interest
or dividend payment liable for the penalty
under section 6676(b) in 1989 and subse-
quent calendar years if the Internal Reve-
nue Service or a broker notifies the payor
on or after January 1, 1988, and before the
original due date of an information return
that a payee’s taxpayer identification
number is incorrect, and the payor later
provides that number on an information
return?

A–84. Yes. A payor will be liable for
the penalty under section 6676(b) for
providing an incorrect taxpayer identi-
fication number on an information re-
turn for the 1988 and subsequent cal-
endar years if the payor is notified by
the Internal Revenue Service on or

after January 1, 1988, and before the
original due date of an information re-
turn that such number is incorrect, un-
less the payor is exercising due dili-
gence.

Pre-1984 Accounts and Instruments

Q–85. What actions must a payor of a
pre-1984 account or instrument take to ex-
ercise due diligence to avoid the penalty
under section 6676(b) for filing an infor-
mation return with an incorrect taxpayer
indetification number for the 1989 and
subsequent calendar years, if the Internal
Revenue Service or a broker notifies the
payor, on or after January 1, 1989, and
before the original due date of such infor-
mation return, that the payee’s taxpayer
identification number is incorrect?

A–85. A payor of a pre-1984 account or
instrument will not be liable for the
penalty if (1) at the time that the
payor receives the first notice of an in-
correct taxpayer identification number
on or after January 1, 1989, the payor is
considered to be exercising due dili-
gence as described in A–5 and A–6 and
the related questions and answers on
due diligence under § 35a.9999–1 or is
complying or with the rule described in
A–56 and the related questions and an-
swers on due diligence under § 35a.9999–
1, (2) the payor sent the notice to the
payee in the manner prescribed in
§ 35a.3406–1(c), (3) if the payor received
a Form W–9 or acceptable substitute
Form W–9 (including a recertified tax-
payer identification number) from the
payee before the original due date of an
information return (see A–31 under
§ 35a.9999–1 and § 35a.3406–1(d)(2) as to
when a payor may treat a Form W–9 or
substitute Form W–9 as being re-
ceived), the payor used the new name
and taxpayer number provided on the
Form W–9 or acceptable substitute
form on information returns filed after
the calendar year in which the number
is received, and (4) the payor sends the
notice prescribed in § 35a.3406–1(c) in
each year subsequent to the year in
which the notice was first sent to the
payee (who has not by the end of such
year provided a certified Form W–9 or
acceptable substitute form) until the
Internal Revenue Service or a broker
sends a second notice (of an incorrect
taxpayer identification number for the
payee) to the payor within 3 calendar
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years. If a second notice is sent, due
diligence is met according to the rules
set forth in A–89 of this section.

Q–86. Is a payor of a pre-1984 account
or instrument who is considered to be ex-
ercising due diligence through the pre-
scribed annual mailings in A–5 and A–6
(or who is undertaking the actions de-
scribed in A–56 of § 35a.9999–1) and
through the related questions and an-
swers on due diligence under § 35a.999–1
in the year that the Internal Revenue
Service notifies the payor of an incorrect
taxpayer identification number required
to undertake those mailings in addition to
mailing the notice required in § 35a.3406–
1(c) (or in § 35a.3406–1(f)(2) in the case of
the notification of two incorrect taxpayer
identification numbers in 3 calendar
years)?

A–86. No. A payor of a pre-1984 ac-
count or instrument is not required to
undertake the mailings prescribed in
A–5 and A–6 of § 35a.9999–1 (or A–56 of
§ 35a.9999–1) in any year in which the
payor is also required to send the no-
tice prescribed in § 35a.3406–1(c) (or in
§ 35a.3406–1(f)(2)). Thus, for example, as-
sume that Payor X pays reportable in-
terest on a pre-1984 account and has un-
dertaken all the prescibed mailings in
A–5 and A–6 by December 31, 1989, for
the account of Payee A. Also assume
that Payor X filed the calendar year
1984 return on February 28, 1985, with
respect to Payee A with an incorrect
taxpayer identification number and the
1985, 1986, 1987, and 1988 calendar year
information returns on February 28,
1986, March 2, 1987, February 29, 1988,
and February 28, 1989, respectively,
with the same incorrect taxpayer iden-
tification number. Payor X has filed
neither a Form 8210 for any of these
years to remit the penalty under sec-
tion 6676(b) nor the certification state-
ment set forth in CP2100 (or letter 2137)
for calendar years before 1988. In Octo-
ber of 1989 the Internal Revenue Serv-
ice notifies Payor X that the number
set forth on the 1988 calendar year in-
formation return (i.e., filed in 1989 with
respect to Payee A) was filed with an
incorrect taxpayer identification num-
ber. Under these facts, Payor X is not
liable for the penalty for filing the 1988
information return with an incorrect
taxpayer identification number be-
cause (1) Payor X filed the 1988 infor-

mation return before being notified by
the Internal Revenue Service of the in-
correct taxpayer identification num-
ber, and (2) Payor X exercised due dili-
gence in 1988 through the prescribed
annual mailing (i.e., Payor X made the
separate mailing in 1983 and the non-
separate mailings in 1984, 1985, 1986,
1987, and 1988 with respect to Payee A).

Similarly, Payor X is not liable for
the penalty for the 1984, 1985, 1986, and
1987 calendar year information returns
filed on February 28, 1985, February 28,
1986, March 2, 1987, and February 29,
1988, respectively.

Payor X will be liable for the pen-
alty, however, for filing the 1989 cal-
endar year information return with the
same incorrect taxpayer identification
number (i.e., the number that the In-
ternal Revenue Service notified was in-
correct) unless Payor X (1) sends the
notice information as described in
§ 35a.3406–1(c), and (2) uses the certified
taxpayer identification number that is
furnished by the payee, if one is re-
ceived before the end of 1989, on the in-
formation return that is filed for the
1989 calendar year. If Payor X sends the
notice described in § 35a.3406–1(c) in the
1989 calendar year, Payor X is not also
required to send the mailing described
in A–5 and A–6 (or A–56) of § 35a.9999–1
in 19B9. If the payee does not provide a
new taxpayer identification number to
the payor, the payor must continue to
use the existing taxpayer identifica-
tion number on information returns
filed for such payee.

Q–87. Is Payor X in the example in A–
86 required to send the notice to Payee A
described in § 35a.3406–1 (c) if, earlier in
the year, Payor X sent the 1989 annual
mailing to Payee A as described in A–5
and A–6 of (or A–56) § 35a.9999–1?

A–87. Yes. Once a payor is notified of
an incorrect taxpayer identification
number, the payor must send the mail-
ing prescribed in § 35a.3406–1 (c) in order
to continue exercising due diligence.

Post-1983 Accounts or Instruments

Q–88. What actions must a payor of a
post-1983 account or instrument take to
exercise due diligence so as to avoid the
penalty for filing an information return
with an incorrect taxpayer identification
number after being notified by the Inter-
nal Revenue Service or a broker on or
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after January 1, 1989, and before the
original due date of such return that the
number is incorrect?

A–88. A payor as described in Q–88 of
an account or instrument that is a
post-1983 account or instrument will
not be liable for the penalty for filing
an information return with an incor-
rect taxpayer identification number
after the Internal Revenue Service no-
tifies the payor that the number is in-
correct if (1) the payor is considered to
be exercising due diligence at the time
of the notice from the Internal Reve-
nue Service because the payor has a
certified taxpayer identification num-
ber from the payee or comes within one
of the exceptions to due diligence, (2)
the payor sent the notice in the man-
ner prescribed in § 35a.3406–1(c), and (3)
if the payor received a new certified
Form W–9 or acceptable substitute
form (which may contain a recertified
taxpayer identification number) from
the payee in a calendar year prior to
the calendar year that is the original
due date of an information return, the
payor used the new name and taxpayer
identification number provided on the
Form W–9 or acceptable substitute
form on information returns filed after
the calendar year in which the tax-
payer identification number is re-
ceived. (See A–31 under § 35a.9999–1 and
§ 35a.3406–1(d)(2)(ii) as to when a payor
may treat a taxpayer identification
number as being received.)

In order to continue the exercise of
due diligence, the payor must send the
notice as described in § 35a.3406–1(c) in
each calendar year until the payor ob-
tains a certified taxpayer identifica-
tion number from the payee or until
the Internal Revenue Service sends a
second notice (of an incorrect number
for the payee) to the payor within 3
calendar years with respect to the ac-
count in question in which case due
diligence is met according to the rules
set forth in A–89 of this section.

DUE DILIGENCE DEFINED AFTER TWO NO-
TIFICATIONS OF AN INCORRECT TAX-
PAYER IDENTIFICATION NUMBER WITH-
IN 3 CALENDAR YEARS

Both Pre-1984 and Post-1983 Accounts and
Instruments

Q–89. What actions must a payor take,
if the payor is notified twice within 3 cal-
endar years that a payee has provided an
incorrect taxpayer identification number,
to exercise due diligence so that the payor
will not be subject to the penalty for the
continued use of that incorrect taxpayer
identification number?

A–89. The payor (1) must send the no-
tice to the payee as prescribed in
§ 35a.3406–1(f)(2), (2) must code all subse-
quent information returns that are
filed in the calendar year after the cal-
endar year in which the second notice
is received with the words ‘‘2ND NO-
TICE’’, and (3) must, if the payor re-
ceives from the payee a copy of the no-
tice from the Internal Revenue Service
that the payee has provided a correct
taxpayer identification number as de-
scribed in paragraph (h) of § 35a.3406–1,
obtain and use such name and taxpayer
identification number combination on
the information returns that are filed
after the calendar year in which the
name and number are received.

A payor shall not count any notice
received from the Internal Revenue
Service or a broker prior to January 1,
1990, as the second of two notices with-
in 3 calendar years. Further, a payor
shall treat two or more notices re-
ceived in a calendar year with respect
to a payee as one notice received in
that calendar year for that payee. The
preceding sentence applies only with
respect to a payor who receives such
two or more notices under the same
payor employer identification number
(or social security number). See
§ 35a.3406–1(f).

PROCEDURAL ITEMS

Q–90. In what year does the liability for
the penalty under section 6676(b) arise?
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A–90. The liability for the penalty
arises on the day following the date
that the payor files an information re-
turn with an incorrect (or a missing
taxpayer identification number) with
respect to a calendar year in which the
payor failed to exercise due diligence.

Q–91. When must the payor remit the
penalty to the Internal Revenue Service?

A–91. The penalty is due by April 1 of
the year following the calendar year
for which the information return is
filed.

Q–92. Will interest accrue on the pen-
alty if it is not timely paid?

A–92. Yes. The interest rate will be
determined pursuant to section 6621 of
the Internal Revenue Code. For exam-
ple, assume Bank Y is notified by the
Internal Revenue Service in November
1986 that Y filed 1500 information re-
turns with respect to the 1984 calendar
year with incorrect taxpayer identi-
fication numbers. Y exercised due dili-
gence in 1984 on 1,000 of the accounts
for which Y filed information returns
with incorrect taxpayer identification
numbers. As a result, Y is liable for a
$25,000 penalty (500×$50) with respect to
the information returns filed for the
1984 calendar year. Further, interest
will be charged on the $25,000 beginning
April 1, 1985. To the extent Y filed in-
formation returns for the calendar year
1985 (or a later calendar year) with
those same incorrect taxpayer identi-
fication numbers, Y may also be liable
for a penalty and interest beginning on
April 1, 1986 (or April 1 of the year fol-
lowing such later calendar year), with
respect to such information returns.

Q–93. In what manner should a payor
remit the penalty to the Internal Revenue
Service?

A–93. Generally, the payor shall
remit the penalty with a properly exe-
cuted Form 8210. However, effective for
information returns filed for the 1984,
1985, 1986, and 1987 calendar years with
missing or incorrect taxpayer identi-
fication numbers, the payor may remit
the penalty only with the certification
statement set forth in CP 2100 and let-
ter 2137 provided by the Internal Reve-
nue Service for notifying payors of
missing or incorrect taxpayer identi-
fication numbers. The submission to
the Internal Revenue Service of the
signed certification statement shall

constitute the filing of a return. With
respect to information returns filed
with missing or incorrect taxpayer
identification numbers for the 1988 or a
later calendar year, the payor must
remit the penalty with the Form 8210.

Q–94. What method should the payor
use to contest any part of the proposed
penalty under section 6676(b)?

A–94. A payor may contest the pen-
alty judicially and administratively.
With respect to a judicial contest, each
penalty with respect to a return or
statement is separable; therefore, a
payor may contest its liability for the
penalty by paying one such penalty
and suing for a refund in a case in
which the same issue arises with re-
spect to multiple failures. A payor may
also request an administrative appeals
conference with the Internal Revenue
Service. A request for an appeals con-
ference may be made and granted after
the penalty has been imposed by the
Internal Revenue Service. The manner
for requesting an appeals conference is
set forth in Publication 556.

Q–95. When does the period for the stat-
ute of limitations on assessment begin to
run on the penalty under section 6676(b)?

A–95. The period for the statute of
limitations on assessment begins to
run on a penalty that is due under sec-
tion 6676(b) on the date the payor files
the respective Form 8210 or, with re-
spect to the penalty due for the 1984,
1985, 1986, and 1987 calendar year infor-
mation returns, the earlier of the date
the payor files the Form 8210 or files
the certification statement set forth in
CP 2100 and Letter 2137. The period for
the statute of limitations on assess-
ment runs for a period of 3 years. See
section 6501.

Q–96. May a payor surcharge or pass
the penalty on to the account of the payee
with respect to which the payor was liable
for the penalty under section 6676(b)?

A–96. No. A payor shall not surcharge
or otherwise pass the penalty on di-
rectly or indirectly to the account of a
particular payee. Section 6676 provides
for a separate $50 penalty for a payee
who fails to provide a correct taxpayer
identification number to a payor.

MISCELLANEOUS ITEMS

Q–97. Is a payor of a pre-1984 account
or instrument who does not undertake the
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prescribed mailings in A–5 and A–6 of (or
A–56) § 35a.9999–1 but obtained a certified
taxpayer indentification number from a
payee required to retain a copy of the doc-
ument containing the certified number in
its files?

A–97. No. See Q/A–23 of § 35a.9999–2.
Q–98. If a payor is notified that a payee

is subject to backup withholding under
both section 3406(a)(1) (B) and (C), with
which rules should the payor comply and
subject the payee to backup withholding?

A–98. A payor should comply with
both provisions. Certain reportable
payments that are subject to backup
withholding under section 3406 (a)(1)(B)
are not subject to backup withholding
under section 3406(a)(1)(C). In a case
where a reportable payment, such as
interest reportable under section 6049,
is potentially subject to backup with-
holding under both provisions, the
payor must comply with the notice re-
quirements under both section
3406(A)(1) (B) and (C). The payor should
stop backup withholding on the ac-
count only when all conditions subject-
ing the account to backup withholding
have been satisfied by the payee.
Backup withholding should be stopped
according to the provision that applies
last to the account in question.

Acquisitions and Mergers

Q–99. Under what circumstance is a tax-
payer liable for the penalty under section
6676(b) with respect to another taxpayer?

A–99. A taxpayer will be liable for the
penalty under section 6676(b) of an-
other taxpayer if there is a validly en-
forceable agreement under State law
by which the taxpayer agreed to pay
the Federal tax liability of the other
taxpayer or has guaranteed the pay-
ment of such taxpayer’s tax liabilities.
Alternatively, the penalty may be col-
lectible from the taxpayer as a trans-
feree of property of the other taxpayer
pursuant to section 6901 if the liability
arises on the liquidation of a partner-
ship or corporation, or on a reorganiza-
tion within the meaning of section
368(a). See section 6901 and the regula-
tions thereunder. In the latter situa-
tion the taxpayer will be liable for any
interest on the penalty if the value of
the assets transferred exceeds the
amount of such penalty, other taxes,
related penalties, and interest as

precribed under the Internal Revenue
Code. However, if the value of such
transferred assets is less than the pen-
alty, interest will not be collected from
the transferee taxpayer.

Q–100. Is a pre-1984 account or instru-
ment of a payor that is exchanged for an
account or instrument of another payor as
a result of a merger of the other payor or
acquisition of the acounts or instruments
of such payor transformed into a post-1983
account or instrument if the merger or ac-
quisition occurs after December 31, 1983?

A–100. No. A pre-1984 account or in-
strument that is exchanged for another
account or instrument pursuant to a
statutory merger or the acquisition of
accounts or instruments is not trans-
formed into a post-1983 account or in-
strument because the exchange occurs
without the participation of the payee.
See A–34 of § 35a.9999–1.

Q–101. May the acquiring taxpayer de-
scribed in A–100 rely upon the business
records and past procedures of the merged
payor or the payor whose accounts or in-
struments were acquired in order to estab-
lish that due diligence has been exercised
on the acquired pre-1984 and post-1983 ac-
counts or instruments?

A–101. Yes. The acquiring payor may
rely upon the business records and past
procedures of the merged payor or of
the payor whose accounts or instru-
ments were acquired in order to estab-
lish due diligence to avoid the penalty
under section 6676(b) with respect to in-
formation returns that have been or
will be filed.

Q–102. If the business records of a
merged payor or of a payor whose ac-
counts or instruments were acquired do
not disclose whether an account is a pre-
1984 or post-1983 account or instrument,
how should the payor classify such ac-
count or instrument?

A–102. The payor described in Q–102
may presume that such account or in-
strument is a pre-1984 account or in-
strument for purposes of backup with-
holding and due diligence. A payor who
so treats such accounts and instru-
ments may comply with the provisions
of A–56 of § 35a.9999–1 in the calendar
year of such merger or acquisition to
obtain relief from the penalty under
section 6676(b) with respect to informa-
tion returns filed for the year following
the year of the acquisition or merger
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and subsequent calendar years. With
respect to the requirement to backup
withhold on such accounts or instru-
ments with respect to which there is a
missing or an obviously incorrect tax-
payer identification number, the payor
may commence such backup withhold-
ing no later than sixty days following
the date of the merger or acquisition of
such accounts or instruments. A payor
who withholds as described under the
prior sentence will meet the backup
withholding criterion under A–56
§ 35a.9999–1. A payor as described in this
answer is not required to obtain a de-
termination from the Internal Revenue
Service as described in A–56 of
§ 35a.9999–1.

Q–103. Is a payor required to retain the
notice of an incorrect taxpayer identifica-
tion number described in § 35a.3406–1(b)
(1) or (2) that the Internal Revenue Serv-
ice or a broker sends to the payor?

A–103. Yes. The payor is required to
maintain the notices (whether or not
such payor imposes backup withhold-
ing on the account to which the notice
relates or incurs any liability for
backup withholding) for a period of
four years after the later of (1) the due
date of such tax (backup withholding)
for the return period to which the no-
tice relates, (2) the date an information
return is filed reflecting the final pay-
ments that are subject to backup with-
holding as a result of the notice de-
scribed in § 35a.3406–1(b) (1) or (2), or (3)
the date the tax is paid with respect to
the notice. See section 6001 and the
regulations issued thereunder for other
rules on record retention.

Q–104. Is a payor required to retain the
‘‘statement of SSA or IRS contact’’ (as de-
scribed in the Appendix to § 35a.3406–1)
that a payee has returned to the payor?

A–104. No. A payor is not required to
retain the ‘‘statement of SSA or IRS
contact’’.

Q–105. Does the rule of A–5 of
§ 35a.9999–2 which allows a payor to de-
liver the mailings described in A–5 and
A–6 of § 35a.9999–1 in person or by intra-
office mail, apply with respect to mail-
ings requesting a penalties of perjury
statement from foreign payees de-
scribed in A–52 and A–55 of § 35a.9999–1?

A–105. Yes. A payor or broker may de-
liver the mailings requesting the pen-
alties of perjury statement from for-

eign payees described in A–52 and A–55
of § 35a.9999–1 provided the mailings are
delivered by the same method used by
the payor or broker in sending account
activity and balance information and
other correspondence to the payee.

[T.D. 7929, 48 FR 56332, Dec. 20, 1983, as
amended by T.D. 7933, 49 FR 63, Jan. 3, 1984;
T.D. 7966, 49 FR 33236, Aug. 22, 1984; T.D. 8163,
52 FR 44874, Nov. 23, 1987; T.D. 8248, 54 FR
14351, Apr. 11, 1989]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53494, Oct. 14, 1997, § 35a.9999–3 was removed,
effective Jan. 1, 1999.

§ 35a.9999–3A Question and answer re-
lating to exemption from backup
withholding for certain principal
payments made outside the United
States by brokers on certain obliga-
tions.

The following question and answer
concerns the exemption from informa-
tion reporting and backup withholding
for certain principal payments on obli-
gations made outside the United
States. The question and answer is
issued under the Interest and Dividend
Tax Compliance Act of 1983 (Pub. L. 98–
67, 97 Stat. 369):

Q. Are payments of principal on obliga-
tions subject to information reporting
under section 6045 or to backup withhold-
ing if made outside the United States?

A. Such payments are not subject to
section 6045 information reporting or
backup withholding if made with re-
spect to obligations the interest on
which would be from sources outside
the United States. The determination
of whether a payment of principal is
made outside the United States for this
purpose shall be determined under
rules similar to those contained in A–37
of § 35a.9999–3 of the regulations.

[T.D. 7946, 49 FR 7227, Feb. 28, 1984]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53494, Oct. 14, 1997, § 35a.9999–3A was removed,
effective Jan. 1, 1999.

§ 35a.9999–4T Questions and answers
relating to the application of infor-
mation reporting and backup with-
holding to payments by foreign of-
fices of United States and foreign
brokers and by United States of-
fices of banks and brokers, and
other related matters (temporary).

The following questions and answers
concern the application of information
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reporting and backup withholding to
payments by foreign offices of United
States and foreign brokers and by
United States offices of banks and bro-
kers, and other related matters. These
questions and answers are issued under
the Interest and Dividend Tax Compli-
ance Act of 1983 (Pub. L. 98–67, 97 Stat.
369):

Q–1. Was a foreign office of a U.S.
broker required to commence backup with-
holding on July 1, 1984, with respect to
transactions effected by that office for a
foreign customer who has not provided
the broker with the penalty of perjury
statement described in § 1.6045–1(g)(1) of
the regulations?

A–1. Although it has not received a
statement described in § 1.6045–1(g)(1), a
foreign office of a U.S. broker may
treat a cusotmer as an exempt foreign
person with respect to a transaction ef-
fected by that office for that customer
if, in the case of both pre-1984 and post-
1983 brokerage accounts, the broker
has evidence in its records that the
customer is a foreign person (provided
the broker does not have actual knowl-
edge that the evidence is false, the cus-
tomer does not, except in infrequent
and isolated circumstances, transmit
instructions to the foreign office from
within the United States, by mail, tele-
phone, electronic transfer or otherwise,
and the customer has not opened an ac-
count with a United States office of the
broker). Such evidence may include a
written indication from the customer
(e.g., appearing on an account applica-
tion form) that the customer is neither
a citizen nor a resident of the United
States. The mere fact, however that
the customer has provided an address
outside the United States is insufficent
evidence to establish for this purpose
that the customer is neither a citizen
nor a resident of the United States. For
payments made on or before November
20, 1984 on brokerage accounts opened
on or before August 22, 1984, an affida-
vit by an employee of the broker stat-
ing that the employee knows, or that
the customer has represented orally,
that the customer is not a U.S. person
will be sufficient to establish such for-
eign status. For all other payments on
brokerage accounts, the employee’s af-
fidavit will be sufficient to estblish the
customer’s foreign status only if the

affidavit states that the employee has
a reasonable basis, founded on docu-
mentary evidence, for believing that
the cusomter is neither a citizen nor a
resident of the United States.

A foreign office of a U.S. broker may
also treat a customer as an exempt for-
eign person with respect to payments
made outside the United States on a
transaction effected by that office on
behalf of that customer if any one of
the following conditions is satisfied: (i)
During the 12-month period imme-
diately preceding the transaction, the
broker has withheld tax on any
amount, including interest and divi-
dends, paid to such person under sub-
chapter A of chapter 3 of the Code in
accordance with the provisions of chap-
ter 3; (ii) during the 12-month period
immediately preceding the transaction
another payor or middleman has with-
held tax under subchapter A of chapter
3 of the Code in accordance with the
provisions of chapter 3 on any amount,
including interest and dividends, col-
lected by the broker on behalf of the
customer; or (iii) the broker, in accord-
ance with § 1.1441–6 (b) or (c) of the reg-
ulations, has received from the cus-
tomer a Form 1001 (Ownership, Exemp-
tion or Reduced Rate Certificate) or
special variation thereof that is in ef-
fect with respect to any amount,
inlcuding interest, that is or may be
paid to the customer during the cal-
endar year in which the transaction is
effected. (Notwithstanding the fore-
going, the Internal Revenue Service is
reconsidering the question of whether a
broker should be permitted to treat a
customer as an exempt foreign person
for purposes of either information re-
porting or backup withholding merely
by virtue of the fact that the broker or
another person withheld tax under sub-
chapter A of chapter 3 of the Code on
any amount collected by the broker on
behalf of the customer; any change in
this rule will be announced in future
regulations and will apply prospec-
tively only).

If the broker does not obtain the
statement described in § 1.6045–1(g)(1)
and does not otherwise establish in ac-
cordance with any of the foregoing pro-
cedures that a customer is not a U.S.
citizen or resident, the information re-
porting provisions of section 6045 will
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apply. However, the issue of whether
backup withholding should apply with
respect to transactions effected by a
foreign office of a U.S. broker, as well
as the issue of the standard of evidence
required to prove foreign status for in-
formation reporting purposes, is still
under consideration. Until provided
otherwise, backup withholding shall
not apply with respect to such trans-
actions. If backup withholding is subse-
quently determined to be appropriate,
or the circumstances in which informa-
tion reporting is required are changed,
such will be provided in future regula-
tions, and such changes will apply on a
prospective basis only.

Q–2. Are payments made with respect to
transactions effected for a U.S. customer
of a foreign office of a foreign broker re-
portable payments under section 6045 that
may be subject to backup withholding?

A–2. A payment made with respect to
a transaction effected for a U.S. cus-
tomer by a foreign office of a foreign
broker is subject to information re-
porting under section 6045 only in the
following circumstances: (i) The for-
eign broker is a controlled foreign cor-
poration within the meaning of section
957(a); or (ii) 50 percent or more of the
gross income of the foreign broker
from all sources for the 3-year period
ending with the close of its taxable
year preceding the payment (or for
such part of the period that the foreign
broker has been in existence) was effec-
tively connected with the conduct of a
trade or business within the United
States.

For purposes of determining whether
a customer is an exempt foreign per-
son, the foreign office of a foreign
broker may use the same procedures as
used by a foreign office of a U.S.
broker. If the foreign broker does not
obtain the statement described in
§ 1.6045–1(g)(1) and does not otherwise
establish in accordance with those pro-
cedures that a customer is not a U.S.
citizen or resident, the information re-
porting provisions of section 6045 will
apply. However, as in the case of for-
eign offices of United States brokers,
the issue of whether backup withhold-
ing should be applied with respect to
such foreign offices, as well as the issue
of the standard of evidence required to
prove foreign status for information re-

porting purposes, is still under consid-
eration. If backup withholding is subse-
quently determined to be appropriate,
or the circumstances in which informa-
tion reporting is required are changed,
such will be provided in future regula-
tions, and such changes will apply on a
prospective basis only.

Q–3. Was a U.S. office of a bank or a
broker required to commence backup with-
holding on July 1, 1984, with respect to
the pre-1984 account of a foreign payee or
customer (other than a payee or customer
who may be treated as an exempt recipi-
ent) if the bank or broker has not received
a taxpayer identification number or the
penalty of perjury statement described in
§ 1.6049–5(b)(2)(iv) or § 1.6045–1(g)(1) from
that payee or customer?

A–3. The bank or broker is not re-
quired to commence backup withhold-
ing with respect to the pre-1984 account
of a foreign payee or customer until
January 1, 1985, provided, however,
that the following conditions are satis-
fied: (i) The bank or broker has other-
wise complied with the requirements of
A–52 or A–55 of § 35a.9999–1 of the regu-
lations and (ii) the bank or broker
sends an additional mailing (which
need not be a separate mailing) during
calendar year 1984 requesting the payee
or customer to provide the requisite
statement signed under penalties of
perjury. The additional mailing must
be by first-class mail, or by airmail if
sent to a foreign address, and must
contain a notice describing the req-
uisite statement and advising the
payee or customer that backup with-
holding may commence if the state-
ment is not provided. The mailing
must include a reply envelope and a
form on which the payee or customer
may provide the requisite statement.
However, no further mailing is required
by this A–3 after the bank or broker
has received the statement signed by
the payee or customer under penalties
of perjury. The rules of A–18 of
§ 35a.9999–1 relating to persons for
whom the payor has no correct address,
the rules of A–19 of § 35a.9999–1 relating
to ‘‘do not mail’’ or ‘‘stop mail hold’’
instructions, and the rules of A–52 of
§ 35a.9999–3 relating to the delivery of
mailings shall apply with respect to
the mailings required by this A–3.
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Backup withholding must commence
with respect to payments on pre-1984
accounts of foreign payees or cus-
tomers on or after January 1, 1985, if
the bank or broker has received neither
a taxpayer identification number nor a
statement described in § 1.6049–
5(b)(2)(iv) or § 1.6045–1(g)(1) from the
foreign payee or customer.

Q–4. Do the backup withholding provi-
sions apply to a payment in redemption or
retirement of an obligation issued by an
international organization if the payment
is made within the United States by the
international organization or by a person
acting in its capacity as a paying agent
for such organization?

A–4. No, provided the international
organization is an organization of
which the United States is a member
and which enjoys immunity or exemp-
tion from any liability or obligation to
pay, withhold, or collect tax pursuant
to an international agreement having
full force and effect in the United
States.

Q–5. For purposes of the regulations
under § 35a.9999–5, under what cir-
cumstances is a custodian, nominee or
other agent of a payee subject to informa-
tion reporting or backup withholding with
respect to interest or original issue dis-
count paid or collected outside the United
States?

A–5. (i) The provisions of Q&A’s 2, 3,
4, 5, 6, and 16 of § 35a.9999–5 indicate
that the payment or collection outside
the United States of interest or origi-
nal issue discount on obligations de-
scribed therein by a person acting as a
custodian, nominee or other agent of
the payee with respect to those obliga-
tions may be subject to information re-
porting under section 6049 unless the
payee is an exempt recipient or a for-
eign person.

(ii) For purposes of the provisions de-
scribed in subdivision (i), a payment or
collection of interest or original issue
discount outside the United States by a
person acting in its capacity as a cus-
todian, nominee or other agent of the
payee with respect to such payment or
collection is not subject to information
reporting under section 6049 by that
agent unless the agent is either (A) a
United States person, (B) a controlled
foreign corporation within the meaning
of section 957(a), or (C) a foreign person

50 percent or more of the gross income
of which from all sources for the 3-year
period ending with the close of its tax-
able year preceding the collection or
payment was effectively connected
with its conduct of a trade or business
within the United States.

(iii) For purposes of section 6049 and
the regulations under § 35a.9999–5, an
agent (described in subdivision (ii)) of
the payee paying or collecting interest
or original issue discount outside the
United States with respect to an obli-
gation described in § 35a.9999–5 may
treat the payee as a person who is not
a United States citizen or resident if
the agent has evidence in its records to
such effect (provided it does not have
actual knowledge that the evidence is
false). Such evidence may include a
written indication from the payee (e.g.,
appearing on an account application
form) that the payee is neither a citi-
zen nor a resident of the United States.
The mere fact, however, that the payee
has provided an address outside the
United States is insufficient evidence
to establish for this purpose that the
payee is neither a citizen nor a resident
of the United States. For payments
made on or before November 20, 1984,
on accounts opened on or before Au-
gust 22, 1984, an affidavit by an em-
ployee of the agent stating that the
employee knows, or the payee has rep-
resented orally, that the payee is not a
U.S. person will be sufficient to estab-
lish such foreign status. For all other
payments, an affidavit of an employee
will be sufficient to establish the for-
eign status of the payee only if the affi-
davit states that the employee has a
reasonable basis, founded on documen-
tary evidence, for believing that the
payee is neither a citizen nor a resident
of the United States. (Notwithstanding
the foregoing, the issue of the standard
of evidence required to prove foreign
status for information reporting pur-
poses is still under consideration; any
change in such standard would be made
in future regulations and would apply
on a prospective basis only.)

(iv) Payments described in this Q&A–
5 are not subject to information report-
ing by a custodian, nominee or other
agent of the payee under section 6041, if
they are exempt from reporting under
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section 6049. In addition, although pay-
ments outside the United States of in-
terest or original issue discount de-
scribed in this Q&A–5 may be report-
able payments as, for example, pay-
ments made by foreign offices of U.S.
persons to U.S. persons, these pay-
ments are not subject currently to
backup withholding by the custodian,
nominee or other agent of the payee.
(However, the issue of whether backup
withholding should apply in this case is
still under consideration; any change
with respect to backup withholding in
this regard would be made in future
regulations and would apply on a pro-
spective basis only.)

(v) For purposes of Q&A–7 and Q&A–
17 of § 35a.9999–5, the question of wheth-
er a broker is otherwise subject to in-
formation reporting under section 6045
shall be determined in accordance with
the provisions of Q&A–1 and Q&A–2 of
this § 35a.9999–4.

[T.D. 7966, 49 FR 33237, Aug. 22, 1984, as
amended by T.D. 7972, 49 FR 34340, Aug. 29,
1984]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53494, Oct. 14, 1997, § 35a.9999–4T was removed,
effective Jan. 1, 1999.

§ 35a.9999–5 Questions and answers re-
lating to repeal of 30 percent with-
holding by section 127 of the Tax
Reform Act of 1984 and to the appli-
cation of information reporting and
backup withholding in light of such
repeal.

The following questions and answers
concern the repeal of 30 percent with-
holding by section 127 of the Tax Re-
form Act of 1984 and the application of
information reporting and backup
withholding in light of such repeal.

(a) Rules concerning obligations in
bearer form.

Q–1. When will interest qualify as port-
folio interest within the meaning of sec-
tion 871(h)(2)(A) or section 881(c)(2)(A)?

A–1. Interest is portfolio interest
within the meaning of section
871(h)(2)(A) or section 881(c)(2)(A) only
if it paid with respect to an obligation
issued after July 18, 1984, that is in
bearer form and described in section
163(f)(2)(B).

Q–2. Is a payment of portfolio interest
described in section 871(h)(2)(A) or section
881(c)(2)(A) from sources within the

United States subject to information re-
porting under section 6041 or 6049 or to
backup withholding if the payment is
made outside the United States?

A–2. Unless an issuer or its agent has
actual knowledge that a payee is a
United States person, no information
reporting under section 6041 or 6049 is
required with respect to a payment of
U.S. source portfolio interest by the
issuer or agent if the payment is made
outside the United States. As a pay-
ment of U.S. source portfolio interest
made outside the United States by the
issuer or agent is not subject to infor-
mation reporting under section 6041 or
6049, it is not a reportable payment
within the meaning of section 3406(b)(1)
and is not subject to backup withhold-
ing by the issuer or its agent. Whether
a payment of this interest is considered
to be made outside the United States
shall be determined for this purpose
under the rules of A–37 of § 35a.9999–3 of
the regulations. However, notwith-
standing the rules of A–37, for purposes
of this A–2, payment shall not be con-
sidered to be made outside the United
States if the interest is paid to a
United States address, whether by mail
or by electronic transfer. The payment
or collection outside the United States
of U.S. source portfolio interest on a
bearer obligation by a person acting as
a custodian, nominee or other agent of
the payee with respect to the obliga-
tion is subject to information reporting
under section 6049 if that person is oth-
erwise required to report amounts paid
to or collected on behalf of the payee.
For example, a foreign branch of a U.S.
bank holding the bearer obligation on
behalf of a customer is required to re-
port or backup withhold with respect
to the portfolio interest collected for
the customer unless the customer is an
exempt recipient described in § 1.6049–
4(c)(1)(ii) or unless the branch has doc-
umentary evidence in its files that the
customer is not a citizen or resident of
the United States. See, e.g., revised Q–
34 of § 35.9999–3.

Q–3. Is a payment of interest from
sources outside the United States on an
obligation of a issuer that is a United
States person or a controlled foreign cor-
poration subject to information reporting
under section 6041 or 6049 or to backup
withholding if the obligation was issued
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in accordance with procedures described
in § 1.163–5(c)(2)(i) (A) or (B)?

A–3. Unless an issuer or its agent has
actual knowledge that a payee is a
United States person, no information
reporting under section 6041 or 6049 is
required with respect to the payment
of interest described in Q–3 by the
issuer or agent if the payment is made
outside the United States. As a pay-
ment of interest described in this A–3
is not subject to information reporting
under section 6041 or 6049, it is not a re-
portable payment within the meaning
of section 3406(b)(1) and is not subject
to backup withholding by the issuer or
its agent. Whether a payment of this
interest is considered to be made out-
side the United States shall be deter-
mined for this purpose under the rules
of A–37 of § 35a.9999–3 of the regulations.
However, payment will not be consid-
ered to be made outside the United
States for purposes of this A–3 if the
interest is paid to a United States ad-
dress by mail or by electronic transfer.
In the case of obligations issued prior
to September 21, 1984, the foregoing
sentence shall apply only with respect
to interest paid more than 90 days after
August 22, 1984. Notwithstanding any
provision to the contrary in § 1.6049–
5(b)(1) (vii) or (ix), the payment or col-
lection outside the United States of in-
terest described in this A–3 by a person
acting as a custodian, nominee, or
other agent of the payee with respect
to the obligation is subject to informa-
tion reporting under section 6049 if
that person is otherwise required to re-
port amounts paid to or collected on
behalf of the payee. For example, a for-
eign branch of a U.S. bank holding the
bearer obligation on behalf of a cus-
tomer is required to report or backup
withhold with respect to interest de-
scribed in this A–3 unless the customer
is an exempt recipient described in
§ 1.6049–4(c)(1)(ii) or unless the branch
has documentary evidence that the
customer is not a citizen or resident of
the United States. See, e.g., revised Q–
34 of § 35a.9999–3. The provisions of this
Q–3 do not apply with respect to inter-
est on obligations described in A–4 or
A–5.

Q–4. Is information reporting under sec-
tion 6041 or 6049 required with respect to
interest described in section 861(c) that is

paid outside the United States on an obli-
gation that would be a registration-re-
quired obligation within the meaning of
section 163(f)(2)(A) but for the fact that
the obligation is described in section
163(f)(2)(B)?

A–4. Unless the issuer or its agent has
actual knowledge that the payee is a
United States person, interest de-
scribed in section 861(c) is not subject
to information reporting under section
6041 or 6049 when paid by the issuer or
agent outside the United States if the
following conditions are met: (i) The
obligation with respect to which the
interest is paid is in bearer form; (ii)
the obligation would be a registration-
required obligation within the meaning
of section 163(f)(2)(A) but for the fact
that it is described in section
163(f)(2)(B); and (iii) the obligation is
part of a larger single public offering of
obligations. As a payment of interest
by the issuer or its agent that meets
these requirements is not subject to in-
formation reporting under section 6041
or 6049, it is not a reportable payment
within the meaning of section 3406(b)(1)
and is not subject to backup withhold-
ing by the issuer or agent. Whether a
payment of this interest is considered
to be made outside the United States
shall be determined for this purpose
under the rules of A–37 of § 35a.9999–3 of
the regulations. However, notwith-
standing the rules of A–37, for purposes
of this A–4, payment shall not be con-
sidered to be made outside the United
States if the interest is paid to a
United States address, whether by mail
or by electronic transfer. The payment
or collection outside the United States
of interest on an obligation described
in the foregoing paragraph by a person
acting as a custodian, nominee or other
agent of the payee with respect to the
obligation is subject to information re-
porting under section 6049 if that per-
son is otherwise required to report
amounts paid to or collected on behalf
of the payee. For example, a foreign
branch of a U.S. bank holding the obli-
gation on behalf of a customer is re-
quired to report or backup withhold
with respect to this interest collected
for the customer unless the customer is
an exempt recipient described in
§ 1.6049–4(c)(1)(ii) or unless the branch
has documentary evidence that the
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customer is not a citizen or resident of
the United States. See, e.q., revised Q–
34 of §35a.9999–3.

Q–5. Is information reporting under sec-
tion 6041 or 6049 required with respect to
interest described in section 861(c) that is
paid outside the United States on an obli-
gation that would be a registration-re-
quired obligation but for the fact that it
has a maturity (at issue) of not more than
one year?

A–5. Unless the issuer or its agent has
actual knowledge that a payee is a
United States person, no information
reporting by the issuer or agent is re-
quired with respect to a payment of in-
terest on such an obligation, whether
in registered or bearer form, if the fol-
lowing conditions are satisfied: (i) the
payment is made outside the United
States; (ii) the face amount of the obli-
gation is not less than $500,000 (deter-
mined by reference to the spot rate on
the date of issuance, in the case of an
obligation not denominated in United
States dollars); (iii) the obligation sat-
isfies the requirements of section
163(f)(2)(B)(i) and (ii)(I) and the regula-
tions thereunder (as if the obligation
would otherwise be a registration-re-
quired obligation within the meaning
of section 163(f)(2)(A)) (However, an
original issue discount obligation with
a maturity of 183 days or less from the
date of issuance is not required to sat-
isfy the certification requirement of
§ 1.163–5(c)(2)(i)(D)(3).); (iv) the obliga-
tion, if in registered form, is registered
in the name of an exempt recipient de-
scribed in § 1.6049–4(c)(1)(ii); and (v) the
obligation contains the following
statement (or a similar statement hav-
ing the same effect): ‘‘By accepting
this obligation, the holder represents
and warrants that it is not a United
States person (other than an exempt
recipient described in section 6049(b)(4)
of the Internal Revenue Code and the
regulations thereunder) and that it is
not acting for or on behalf of a United
States person (other than an exempt
recipient described in section 6049(b)(4)
of the Internal Revenue Code and the
regulations thereunder).’’ As a pay-
ment by the issuer or its agent of in-
terest meeting these requirements is
not subject to information reporting
under section 6041 or section 6049, it is
not a reportable payment within the

meaning of section 3406(b)(1) and is not
subject to backup withholding by the
issuer or agent. Whether a payment of
interest is made outside the United
States shall be determined for this pur-
pose under the rules of A–37 of
§ 35a.9999–3 of the regulations. However,
notwithstanding the rules of A–37, pay-
ment shall not be considered to be
made outside the United States for
purposes of this A–5 if the interest is
paid to a United States address, wheth-
er by mail or electronic transfer. The
payment or collection outside the
United States of interest on an obliga-
tion described in the foregoing para-
graph by a person acting as a custo-
dian, nominee or other agent of the
payee with respect to the obligation is
subject to information reporting under
section 6049 if that person is otherwise
required to report amounts paid to or
collected on behalf of the payee. For
example, a foreign branch of a U.S.
bank holding the obligation on behalf
of a customer is required to report or
backup withhold with respect to the in-
terest collected for the customer unless
the customer is an exempt recipient
described in § 1.6049–4(c)(1)(ii) or unless
the branch has documentary evidence
that the customer is not a citizen or
resident of the United States.

Q–6. Is a payment of original issue dis-
count from sources within the United
States on an obligation that is payable six
months or less from the date of its original
issue subject to information reporting
under section 6041 or 6049 or backup with-
holding if it is paid outside the United
States?

A–6. Whether original issue discount
described in Q–6 is subject to informa-
tion reporting or backup withholding
shall be determined under the same
rules as those set forth in A–5 with re-
spect to interest described in section
861(c).

Q–7. Is information reporting under sec-
tion 6045 required by an issuer or its agent
with respect to the redemption or retire-
ment of an obligation described in A–2, –3,
–4 or –5?

A–7. An issuer or its agent is not sub-
ject to the information reporting re-
quirements of section 6045 with respect
to the redemption or retirement of an
obligation described in A–2, –3, –4 or –5,
provided (i) that the issuer or agent
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does not have actual knowledge that
the payee is a United States person, (ii)
that the obligation is presented for re-
tirement or redemption, or payment is
otherwise made, at the office of the
issuer or its agent outside the United
States, and (iii) that if the obligation
is in registered form, it is registered in
the name of an exempt recipient de-
scribed in § 1.6049–4(c)(1)(ii). The deter-
mination of whether a payment is
made at the office of the issuer or its
agent outside the United States shall
be made for this purpose under rules
similar to those contained in A–37 of
§ 35a.9999–3 of the regulations. However,
notwithstanding the rules of A–37, the
provisions of this A–7 shall not apply if
payment with respect to the retire-
ment or redemption is made to an ad-
dress within the United States by mail
or electronic transfer. (In the case of
obligations described in A–3 and issued
prior to September 21, 1984, the fore-
going sentence shall apply only with
respect to amounts paid more than 90
days after August 22, 1984). As a retire-
ment or redemption by an issuer or its
agent that meets the requirements of
this A–7 is not subject to reporting
under section 6045, it is not a report-
able payment within the meaning of
section 3406(b)(1) and is not subject to
backup withholding by the issuer or its
agent. Notwithstanding any provision
to the contrary in § 35a.9999–3A, a per-
son acting as a custodian, nominee or
other agent for a customer with re-
spect to an obligation described in A–2,
–3, –4 or –5 that presents such obliga-
tion to the issuer or its agent for re-
demption or retirement, or that other-
wise acts as a broker with respect to
the obligation, is subject to informa-
tion reporting under section 6045 if
that person is otherwise required to re-
port transactions effected on behalf of
the customer. For example, a foreign
office of a United States broker pre-
senting an obligation outside the
United States for retirement or re-
demption on behalf of a customer who
is an individual is required to report or
backup withhold unless the broker has
documentary evidence in its files that
the customer is a foreign person. See,
e.g., revised Q–34 of section 35a.9999–3.

(b) Rules concerning obligations in reg-
istered form.

Q–8. When will interest qualify as port-
folio interest within the meaning of sec-
tion 871(h)(2)(B) or 881(c)?

A–8. To qualify as portfolio interest
described in section 871(h)(2)(B) or 881
(c)(2)(B), the interest must be paid with
respect to an obligation (i) that is in
registered form (within the meaning of
section 163 (f)), issued after July 18,
1984, and (ii) with respect to which the
United States person (including a for-
eign paying agent of an issuer who is a
United States person) who would other-
wise be required to deduct and with-
hold tax from the interest under sec-
tion 1441 (a) or 1442 (a) receives the
statement described in A–9 (or de-
scribed in A–14, in the circumstances
described in A–12) from the beneficial
owner or a financial institution de-
scribed in section 871(b)(4)(B).

Q–9. In order for interest on a registered
obligation to qualify as portfolio interest
within the meaning of section 871(h)(2)(B)
or section 881(c)(2)(B), what form of state-
ment must be provided to a United States
person (including a foreign paying agent
of an issuer who is a United States per-
son) who would otherwise be required to
withhold tax on that interest under sec-
tion 1441(a) or 1442(a)?

A–9. Interest on a registered obliga-
tion may be treated as portfolio inter-
est by a United States person other-
wise required to deduct and withhold
tax under section 1441(a) or 1442(a) if
that person receives a statement that
(i) is signed by the beneficial owner
under penalties of perjury, (ii) certifies
that such owner is not a United States
person, or in the case of an individual,
that he is neither a citizen nor a resi-
dent of the United States, and (iii) pro-
vides the name and address of the bene-
ficial owner. The statement may be
made, at the option of the person oth-
erwise required to withhold, on a Form
W–8 or on a substitute form that is sub-
stantially similar to Form W–8. The
statement must be prepared, renewed
and retained in accordance with the
procedures prescribed in § 1.6049–
5(b)(2)(iv). If the information provided
on the statement changes, the bene-
ficial owner must so inform the person
otherwise required to withhold within
30 days of such change. Interest paid on
a registered obligation also may be
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treated as portfolio interest if an ap-
propriate statement is provided to the
United States person otherwise re-
quired to withhold by a securities
clearing organization, a bank, or an-
other financial institution that holds
customers’ securities in the ordinary
course of its trade or business. In such
case the statement must be signed
under penalties of perjury by an au-
thorized representative of the financial
institution and must state (i) that the
institution has received from the bene-
ficial owner a Form W–8 or substitute
form in accordance with the provisions
of § 1.6049–5(b)(2) (iv) or (ii) that it has
received from another financial insti-
tution a similar statement that it, or
another financial institution acting on
behalf of the beneficial owner, has re-
ceived the Form W–8 or substitute form
from the beneficial owner. In the case
of multiple financial institutions be-
tween the beneficial owner and the per-
son otherwise required to withhold,
this certificate must be given by each
financial institution to the one above
it in the chain. No particular form is
required for the certificate provided by
the financial institutions. However, the
certificate must provide the name and
address of the beneficial owner, and a
copy of the Form W–8 provided by the
beneficial owner must be attached. The
certificate must be prepared, renewed
and retained in accordance with proce-
dures similar to those prescribed in
§ 1.6049–5(b)(2)(iv). If the information on
the Form W–8 changes, the beneficial
owner must so notify the financial in-
stitution acting on its behalf within 30
days of such changes, and the financial
institution must promptly so inform
the United States person otherwise re-
quired to withhold. This notice also
must be given if the financial institu-
tion has actual knowledge that the in-
formation has changed but has not
been so informed by the beneficial
owner. In the case of multiple financial
institutions between the beneficial
owner and the person otherwise re-
quired to withhold, this notice must be
given by each financial institution to
the institution above it in the chain. A
United States person otherwise re-
quired to deduct and withhold tax
under section 1441(a) or section 1442(a)
who receives the certificate described

in A–9 must make an information re-
turn on Form 1042S of the payment
with respect to which the certificate
described in A–9 is required for the cal-
endar year in which the payment is
made. A payment described in the pre-
ceding sentence shall be treated as a
payment for which there is a require-
ment to file a Form 1042S within the
meaning of § 1.1461–2(c)(1), and thus all
the provisions of § 1.1461–2(c) relating to
the time and manner of filing the Form
1042S relate to the payment. The cer-
tificate described in A–9 received with
respect to the payment shall be at-
tached to the Form 1042S required to
be filed with respect to the payment.
Section 1.1461–2(c) will be amended to
conform with the provisions of this
paragraph.

Q–10. In the absence of the receipt of a
certificate described in A–9 (or a certifi-
cate described in A–14 in the cir-
cumstances described in A–12) or a Form
W–9 (or a substitute form that is substan-
tially similar and completed under pen-
alties of perjury), what United States per-
sons are required to deduct and withhold
tax under section 1441(a) or 1442(a) from
interest otherwise qualifying as portfolio
interest within the meaning of section
871(h)(2)(B) or 881(c)(2)(B)?

A–10. In general, any United States
person who is otherwise a withholding
agent for purposes of section 1441(a) or
1442(a) is required to deduct and with-
hold unless the certificate described in
A–9 (or a certificate described in A–14
in the circumstances described in A–12)
or a Form W–9 (or a substitute form
that is substantially similar and com-
pleted under penalties of perjury) is re-
ceived. However, a United States per-
son is not required to withhold under
section 1441(a) and 1442(a) regardless of
whether the certificate is received
under the following circumstances:

(i) The interest is paid to or collected
on behalf of an exempt recipient at an
address within the United States (other
than an exempt recipient who is not a
United States person); or

(ii) The interest is paid to a person at
an address within the United States,
and backup withholding is required
with respect to that interest in accord-
ance with the provisions of section 3406
(e.g., because neither a Form W–8 nor a
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Form W–9 has been received). For pur-
poses of this A–10, an exempt recipient
is a person described in § 1.6049–
4(c)(1)(ii).

Q–11. Does information reporting under
section 6041 or 6049 or backup withholding
apply with respect to portfolio interest
paid on a registered obligation to a payee
who has provided the payor with a Form
W–8 or substitute form?

A–11. No. Provided the payor does not
have actual knowledge that the payee
is a United States person, neither in-
formation reporting under section 6041
or 6049 nor backup withholding is re-
quired in such case.

Q–12. Is a United States person (includ-
ing a foreign paying agent of an issuer
who is a United States person) who is oth-
erwise required to deduct and withhold
tax in accordance with A–10 required to
obtain the certificate described in A–9
with respect to interest on a registered ob-
ligation that has been targeted to foreign
markets?

A–12. The certificate described in A–9
is not required with respect to interest
paid on a registered obligation that is
targeted to foreign markets (in accord-
ance with the provisions of A–13) if the
interest is paid by a United States per-
son to a registered owner at an address
outside the United States, provided
that the registered owner is a financial
institution described in section
871(h)(4)(B). In that case, the United
States person otherwise required to de-
duct and withhold tax may treat the
interest as portfolio interest if it does
not have actual knowledge that the
beneficial owner is a United States per-
son and if it receives the certificate de-
scribed in A–14 from a financial institu-
tion or member of a clearing organiza-
tion, which member is the beneficial
owner of the obligation, or the docu-
mentary evidence or statement de-
scribed in A–14 from the beneficial
owner, in accordance with the proce-
dures described in A–15.

Q–13. When is a registered obligation
considered to be targeted to foreign mar-
kets for purposes of A–12?

A–13. An obligation is considered to
be targeted to foreign markets for pur-
poses of A–12 if it is sold (or resold in
connection with its original issuance)
only to foreign persons (or to foreign
branches of United States financial in-

stitutions described in section
871(h)(4)(B) in accordance with proce-
dures similar to those prescribed in
§ 1.163–5(c)(2)(i)(A), (B), or (D). However,
the provisions of that section that re-
quire an obligation to be offered for
sale or resale in connection with its
original issuance only outside the
United States do not apply with re-
spect to registered obligations offered
for sale through a public auction. Simi-
larly, the provisions of that section
that require delivery to be made out-
side the United States do not apply to
registered obligations offered for sale
through a public auction if the obliga-
tions are considered to be in registered
form by virtue of the fact that they
may be transferred only through a
book entry system. The obligation, if
evidenced by a physical document
other than a confirmation receipt,
must contain on its face a legend indi-
cating that it has been sold (or resold
in connection with its original
issuance) in accordance with those pro-
cedures.

Q–14. What is the certificate or docu-
mentary evidence that may be provided in
lieu of the Form W–8 (or substitute form)
in the circumstances described in A–12?

A–14. No particular form is required
for the certificate or documentary evi-
dence in lieu thereof described in this
A–14, but it must be described in either
subdivision (i) or subdivision (ii). The
certificate described in subdivision (i)
is required if the United States person
otherwise required to deduct and with-
hold tax (the ‘‘withholding agent’’)
pays interest to a financial institution
described in section 871(h)(4)(B) or to a
member of a clearing organization,
which member is the beneficial owner
of the obligation. The documentary
evidence or statement described in sub-
division (ii) is required if a withholding
agent pays interest to a beneficial
owner that is neither a financial insti-
tution described in section 871(h)(4)(B)
nor a member of a clearing organiza-
tion.

(i)(A) If the withholding agent pays
interest to a financial institution de-
scribed in section 871(h)(4)(B) or to a
member of a clearing organization,
which member is the beneficial owner
of the obligation, the withholding
agent must receive a certificate which
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states that, beginning at the time the
last preceding certificate under this
subdivision (i) was provided and while
the financial institution or clearing or-
ganization member has held the obliga-
tion, with respect to each registered
obligation that is targeted to foreign
markets (in accordance with the provi-
sions of A–13) which has been held by
the person providing the certificate at
any time since the provision of such
last preceding certificate, either—

(1) The beneficial owner of the obli-
gation has not been a United States
person on each interest payment date;
or

(2) If the person providing the certifi-
cate is a financial institution which is
holding or has held an obligation on be-
half of the beneficial owner, the bene-
ficial owner of the obligation has been
a United States person on one or more
interest payment dates (identifying
such date or dates), and the person
making the certification has forwarded
or will forward the appropriate United
States beneficial ownership notifica-
tion to the withholding agent in ac-
cordance with the provisions of A–15.
The person providing the certificate
need not state the foregoing where no
previous certificate has been required
to be provided by the payee to the
withholding agent under this subdivi-
sion (i).

(B) Whether or not a previous certifi-
cate has been required to be provided
under this subdivision (i), each certifi-
cate under this subdivision (i) must
further state that, with respect to each
registered obligation that is targeted
to foreign markets (in accordance with
the provisions of A–13) held and every
other such obligation to be acquired
and held by the person providing the
certificate during the period beginning
on the date of the certificate and end-
ing on the date the next certificate is
required to be provided, the beneficial
owner of the obligation will not be a
United States person on each interest
payment date while the financial insti-
tution or clearing organization mem-
ber holds the obligation and that, if the
person providing the certificate is a fi-
nancial institution which is holding or
will be holding the obligation on behalf
of a beneficial owner, such person will
provide a United States beneficial own-

ership notification to the withholding
agent (and a clearing organization that
is not a withholding agent where a
member organization is required by
this A–14 to furnish the clearing orga-
nization with a statement) in accord-
ance with A–15 of this section in the
event such certificate (or statement in
the case of a statement provided by a
member organization to a clearing or-
ganization that is not a withholding
agent) is or becomes untrue with re-
spect to any obligation. A clearing or-
ganization is an entity which is in the
business of holding obligations for
member organizations and transferring
obligations among such members by
credit or debit to the account of a
member without the necessity of phys-
ical delivery of the obligation.

(C) The certificate described in sub-
division (i) (A) and (B) must identify
the obligation or obligations with re-
spect to which it is given, except where
the certification is given with respect
to an obligation that has not been ac-
quired at the time the certification is
made. An obligation is identified if it
or the larger issuance of which it is a
part is described on a list (e.g., $5 mil-
lion principal amount of 12% deben-
tures of ABC Savings and Loan Asso-
ciation due February 25, 1995, $3 mil-
lion principal amount of 10% U.S.
Treasury notes due May 28, 1990) of all
registered obligations targeted to for-
eign markets held by or on behalf of
the person providing the certificate
and the list is attached to, and incor-
porated by reference into, the certifi-
cate. The certificate must identify and
provide the address of the person fur-
nishing the certificate.

(D) If the withholding agent pays in-
terest to a depository of a clearing ob-
ligation, then the clearing organization
must provide the certificate to the
withholding agent.

(E) Any certificate that is provided
by a clearing organization must state
that the clearing organization has re-
ceived a statement from each member
which complies with this subdivision
(i) of A–14 and with A–15 (as if the
clearing organization were the with-
holding agent and regardless of wheth-
er the member is a financial institu-
tion described in section 871(h)(4)(B)).
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(F) Subject to the requirements set
out in A–15, a certificate or statement
in the form described in this subdivi-
sion (i) of A–14, in conjunction with the
next annual certificate or statement,
will serve as the certificate that may
be provided in lieu of a Form W–8 with
respect to interest on all foreign-tar-
geted registered obligations held by the
person making the certification or
statement and which is paid to such
person within the period beginning on
the date of the certificate and ending
on the date the next certificate is re-
quired to be provided.

(G) The certificate described in this
subdivision may be provided electroni-
cally under the terms and conditions of
§ 1.163–5(c)(2)(i)(D)(3)(ii).

(ii) If the withholding agent pays in-
terest to the beneficial owner of an ob-
ligation that is neither a financial in-
stitution described in section
871(h)(4)(B) nor a member of a clearing
organization, then such owner must
provide the withholding agent a Form
W–8 (or substantially similar form
completed under penalties of perjury)
as set forth in A–9 of this section. How-
ever, a withholding agent that is a for-
eign branch of a financial institution
described in section 871(h)(4)(B) and a
United States person need not receive
any statement or certificate from such
beneficial owner, provided that the
beneficial owner furnishes the with-
holding agent with documentary evi-
dence as described in subdivision (iii)
of Q–5 of § 35a.9999–4T that the bene-
ficial owner is not a United States per-
son.

Q–15. What procedures apply with re-
spect to the certificate described in A–14?

A–15. (i)(A) Where no previous certifi-
cate with respect to registered obliga-
tions that are targeted to foreign mar-
kets (in accordance with the provisions
of A–13) has been provided to the with-
holding agent by the person providing
the certificate under subdivision (i) of
A–14, such certificate must be provided
within the period beginning 90 days
prior to the first interest payment date
on which the person holds a foreign-
targeted registered obligation. (The
withholding agent may, in its
descretion, withhold the tax under sec-
tion 1441(a) or 1442(a) if the certificate
is not received by the date 30 days

prior to the interest payment.) There-
after the certificate must be filed with-
in the period beginning on January 15
and ending January 31 of each year. If
a certificate provided pursuant to the
first sentence of this subdivision (i)(A)
is provided during the period beginning
on January 15 and ending on January
31 of any year, then no other certifi-
cate need be provided during such pe-
riod in such year.

(B) If on any interest payment date
after the obligation was acquired by
the person making the certification the
beneficial owner of the obligation is a
United States person, then the person
to whom the withholding agent pays
interest must furnish the withholding
agent with a United States beneficial
ownership notification within 30 days
after such interest payment date. A
United States beneficial ownership no-
tification must include a statement
that the beneficial owner of the obliga-
tion has been a United States person
on an interest payment date (identify-
ing such date), that such owner has
provided to the person providing the
notification a Form W–9 (or a sub-
stitute form that is substantially simi-
lar to Form W–9 and completed under
penalties of perjury), and that the per-
son providing the notification has been
and will be complying with the infor-
mation reporting requirements of sec-
tion 6049, if applicable.

(C) Where the person providing the
notification described in subdivision
(i)(B) of this A–15 is neither (1) a con-
trolled foreign corporation within the
meaning of section 957(a), nor (2) a for-
eign corporation 50 percent or more of
the gross income of which from all
sources for the three-year period end-
ing with the close of the taxable year
preceding the date of the statement
was effectively connected with the con-
duct of trade or business in the United
States, such person must attach to the
notification a copy of the Form W–9 (or
substitute form that is substantially
similar to Form W–9 and completed
under penalties of perjury) provided by
the beneficial owner. When a person
that provides the United States bene-
ficial ownership notification does not
attach to it a copy of such Form W–9
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(or substitute form that is substan-
tially similar to Form W–9 and com-
pleted under penalties of perjury), such
person must state that it is either a
controlled foreign corporation within
the meaning of section 957(a), or a for-
eign corporation 50 percent or more of
the gross income of which from all
sources for the three-year period end-
ing with the close of its taxable year
preceding the date of the statement
was effectively connected with the con-
duct of a trade or business in the
United States. A withholding agent
that receives a Form W–9 (or a sub-
stitute form that is substantially simi-
lar to Form W–9 and completed under
penalties of perjury) must send a copy
of such form to the Internal Revenue
Service Center, Cincinnati, OH. 45999,
within 30 days after receiving it and
must attach a statement that the
Form W–9 or substitute was provided
pursuant to this A–15 with respect to a
United States person that has owned a
foreign-targeted registered obligation
on one or more interest payment dates.

(D) If either a Form W–9 (or a sub-
stitute form that is substantially simi-
lar to a Form W–9 and completed under
penalties of perjury) or the statement
described in subdivision (C) of this A–15
is not attached to the United States
beneficial ownership notification pro-
vided pursuant to subdivision (i)(B) of
this A–15, the withholding agent is re-
quired to withhold tax under section
871 or 881 on a payment of interest
made after the withholding agent has
received the notification unless such
form or statement (or a statement that
the beneficial owner of the obligation
is no longer a United States person) is
received before the interest payment
date from the person who provided the
notification (or transferee). If, during
the period beginning on the next Janu-
ary 15 and ending on the next January
31, such person certifies as set out in
subdivision (i) (A) and (B) of A–14 (ex-
cept that such person does not certify
under subdivision (i)(A)(2) that it has
forwarded all United States beneficial
ownership notifications to the with-
holding agent in accordance with the
provisions of A–15), then the withhold-
ing agent is not required to withhold
tax during the year following such cer-
tification (unless such person again

provides a United States beneficial
ownership notification without attach-
ing a Form W–9 or substitute form that
is substantially similar to Form W–9
and completed under penalties of per-
jury or the statement described in sub-
division (C) of this A–15).

(E) Within the period beginning 10
days before the end of the calendar
quarter and ending on the last day of
each calendar quarter, any clearing or-
ganization (including a clearing orga-
nization that is a withholding agent)
relying on annual certificates or state-
ments from its member organizations,
as set forth in A–14 of this section,
must send each member organization
having submitted such certificate or
statement a reminder that the member
organization must give the clearing or-
ganization a United States beneficial
ownership notification in the cir-
cumstances described in subdivision
(i)(B) of this A–15.

(F) The certificate described in sub-
division (i) of A–14 must be retained in
the records of the withholding agent
for four years from the end of the cal-
endar year in which it was received.
The statement described in subdivision
(i) of A–14 that is received by a clearing
organization from a member organiza-
tion must be retained in the records of
the clearing organization for four years
from the end of the calendar year in
which it was received. The withholding
agent who receives the certificate de-
scribed in subdivision (i) of A–14 is not
required to file Form 1042S to report
payments of interest that are made
with respect to foreign-targeted reg-
istered obligations held by the person
providing the certificate and are made
within the period beginning with the
certificate date and ending on the last
date for filing the next certificate.

(ii)(A) The documentary evidence (or
Form W–8 or substantially similar
form completed under penalties of per-
jury) described in subdivision (ii) of A–
14 must be provided to the withholding
agent within the period beginning 90
days prior to and ending on the first in-
terest payment date on which the with-
holding agent pays interest to the ben-
eficial owner. The withholding agent
may, in its discretion, withhold the tax
under section 1441(a) or 1442(a) if the
documentary evidence (or Form W–8 or

VerDate 04<MAY>98 10:20 May 05, 1998 Jkt 179097 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\179097.TXT 179097-3



473

Internal Revenue Service, Treasury § 35a.9999–5

substantially similar form completed
under penalties of perjury) is not re-
ceived by the date 30 days prior to the
interest payment. The beneficial owner
must confirm to the withholding agent
the continuing validity of the docu-
mentary evidence within the period be-
ginning 90 days prior to the first day of
the third calendar year following the
provision of such evidence and during
the same period every three years
thereafter while the owner still owns
the obligation. The withholding agent
who receives the documentary evidence
described in subdivision (ii) of A–14 is
not required to file Form 1042S for pay-
ments of interest that are made with
respect to foreign-targeted registered
obligations held by the person who pro-
vides the documentary evidence and
are made within the period beginning
with the date on which the documen-
tary evidence is provided and ending on
the last date for confirming the valid-
ity of the documentary evidence.
Where a Form W–8 (or substantially
similar form completed under penalties
of perjury) has been provided, it must
be prepared, renewed, and retained in
accordance with the procedures pre-
scribed in § 1.6049–5(b)(2)(iv) and must
be attached to the Form 1042S required
to be filed with respect to the payment.

(B) If, on any interest payment date
after the obligation was acquired by
the person providing the documentary
evidence (or Form W–8 or substantially
similar form completed under penalties
of perjury) described in subdivision (ii)
of A–14, the beneficial owner of the ob-
ligation is a United States person, then
the beneficial owner must so inform
the withholding agent within 30 days
after such interest payment date and
must provide a Form W–9 (or sub-
stitute form that is substantially simi-
lar completed under penalties of per-
jury) to the withholding agent. How-
ever, the beneficial owner is not re-
quired to provide another Form W–9 (or
substitute form that is substantially
similar and completed under penalties
of perjury) if such person has already
provided it to the withholding agent
within the same calendar year.

(iii) In accordance with the provi-
sions of section 871(h)(4), the Secretary
may make a determination in appro-
priate cases that a certificate or state-

ment by any person, or class of per-
sons, does not satisfy the requirements
of that section. Should that determina-
tion be made, all payments of interest
that otherwise qualify as portfolio in-
terest to that person would become
subject to the 30 percent withholding
tax.

(iv) Notwithstanding the foregoing
requirements of A–14 and A–15 of this
section,

(A) Any certificate that is required
to be filed with the withholding agent
during the period beginning on Janu-
ary 15 and ending on January 31, 1986 is
not required to state that the bene-
ficial owner of an obligation, prior to
the date of the certificate, either was
not a United States person or was a
United States person if the obligation
was acquired by the person providing
the certificate on or before September
19, 1985; and

(B) All of the requirements of A–14
and A–15 of § 35a.9999–5, as in effect
prior to the effective date of these
amendments, shall remain effective
with respect to each interest payment
prior to the filing of the certificate de-
scribed in subdivision (A), except that
(1) the provisions of A–14 relating to
which persons are required to receive
certificates or statements and (2) sub-
divisions (ii) of A–14 and (ii) of A–15
shall become effective with respect to
each interest payment after September
19, 1985.

Q–16. Is information reporting under
section 6041 or 6049 or backup withholding
required with respect to portfolio interest
paid on a foreign-targeted registered obli-
gation in the circumstances described in
A–12?

A–16. No. Absent actual knowledge
that the beneficial owner is a United
States person, neither information re-
porting nor backup withholding is re-
quired in such circumstances if the cer-
tificate described in A–14 is provided to
the payor in accordance with the provi-
sions of A–15. Notwithstanding the
foregoing, the collection outside the
United States of portfolio interest on a
registered obligation by a person act-
ing as a custodian, nominee or other
agent of the payee with respect to the
obligation is subject to information re-
porting under section 6049 if that per-
son is otherwise required to report
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amounts paid to, or collected on behalf
of, the payee. For example, a foreign
branch of a U.S. bank holding the obli-
gation on behalf of a customer is re-
quired to report or backup withhold
with respect to portfolio interest col-
lected for the customer unless the cus-
tomer is an exempt recipient described
in § 1.6049–4(c)(1)(ii) or unless the
branch has documentary evidence in
its files that the customer is not a citi-
zen or resident of the United States.

Q–17. Do the information reporting pro-
visions of section 6045 apply with respect
to the retirement or redemption of a reg-
istered obligation that has been targeted
to foreign markets in accordance with A–
13?

A–17. The general rules of section 6045
apply. For instance, a financial institu-
tion acting as a custodian, nominee or
other agent for a customer with re-
spect to a foreign-targeted registered
obligation that presents such obliga-
tion to the issuer or its agent for re-
demption or retirement, or that other-
wise acts as a broker with respect to
the obligation, is subject to informa-
tion reporting under section 6045 if
that person is otherwise required to re-
port transactions effected on behalf of
the customer. For example, a foreign
office of a United States broker pre-
senting an obligation to an agent of
the issuer outside the United States for
retirement or redemption on behalf of
a customer who is an individual is re-
quired to report or backup withhold
unless the broker has documentary evi-
dence in its files that the customer is a
foreign person.

(c) Convertibility of obligations.
Q–18. May a bearer obligation be con-

verted into a registered obligation that is
subject to the certification requirements of
A–9 or A–14 with respect to any interest
payment?

A–18. A bearer obligation can be con-
verted into a registered obligation that
is subject to the certification require-
ments of A–9 or, if the requirements of
A–12 are met with respect to an inter-
est payment and the obligation has
been targeted to foreign markets under
A–13, to the certification requirements
of A–14. That a certificate under A–9
was required to be provided with re-
spect to a previous interest payment
on the obligation is irrelevant to

whether such a certificate (rather than
a certificate under A–14) must be pro-
vided with respect to the present inter-
est payment. Unless the certification
requirements of A–14 apply, the general
information reporting and backup
withholding requirements of sections
6045, 6049, and 3406 apply to a registered
obligation. An obligation issued after
July 18, 1984, and on or before Septem-
ber 21, 1984, that would otherwise be in
registered form but for the fact that it
is convertible into bearer form, shall
be considered to be in bearer form for
purposes of A–1 if it satisfies the appli-
cable requirements of the relevant
temporary or proposed regulations
under section 163(f)(2)(B), as described
in § 1.163–5(c)(2)(vi). An obligation
issued after September 21, 1984, that
would otherwise be in registered form
but for the fact that it is convertible
into bearer form shall be considered to
be in bearer form. See A–1 of § 35a.9999–
5 (a) concerning the conditions that
must be satisfied for interest with re-
spect to a bearer obligation to qualify
as portfolio interest.

Q–19. Under what circumstances is a
certificate described in A–9 required with
respect to a registered obligation that is
considered to be targeted to foreign mar-
kets under A–12?

A–19. The certificate described in A–9
is required with respect to interest
paid on a registered obligation that has
been targeted to foreign markets under
A–13 only if the requirements of A–12
are not satisfied. Provided that the re-
quirements of A–12 are met with re-
spect to an obligation at the time of an
interest payment, that a certificate
under A–9 was required to be provided
with respect to a previous interest pay-
ment on the obligation is irrelevant to
whether such a certificate must be pro-
vided with respect to the present inter-
est payment. Also the general informa-
tion reporting and backup withholding
provisions of section 6045, 6049, and 3406
apply unless the certification require-
ments of A–14 apply.

(d) Form 1042S requirements.
Q–20. Is the owner of an obligation the

interest on which qualifies as portfolio in-
terest (within the meaning of section
871(h)(2) or section 881(c)(2)) required to
file an ownership certificate described in
§ 1.1461–1(b) (Form 1001) with respect to
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the obligation or is the withholding
agent required to file an information
return on Form 1042S?

A–20. (i) The owner of an obligation
the interest on which qualifies as port-
folio interest is not required to file the
certificate described in § 1.1461–1(b)
(Form 1001). Pursuant to A–8, the state-
ment described in A–9 (or described in
A–14, in the circumstances described in
A–12) is required to be provided to the
withholding agent with respect to port-
folio interest on a registered obliga-
tion.

(ii) If a statement is required pursu-
ant to A–9 with respect to portfolio in-
terest on a registered obligation, an in-
formation return on Form 1042S, ac-
companied by the statement (which
may be a Form W–8) described in A–9,
is required to be filed with the Internal
Revenue Service for the calendar year
in which the payment is made. See A–
9 of this section. However, if a state-
ment is required pursuant to A–14 with
respect to portfolio interest on a reg-
istered obligation, an information re-
turn on Form 1042S is not required un-
less a Form W–8 (or substantially simi-
lar form completed under penalties of
perjury) is provided. See A–15(ii)(A) of
this section. With respect to a payment
of portfolio interest on a bearer obliga-
tion, an information return on Form
1042S is not required to be filed.

(e) Application of repeal of 30 percent
withholding to pass-through certificates.

Q–21. Will interest paid to a holder of a
pass-through certificate as described in
§ 1.163–5T(d)(1) qualify as portfolio in-
terest for purposes of the exemption
from 30 percent withholding under sec-
tion 871(h)(2) or section 881(c)(2)?

A–21. (i) Interest paid to a holder of a
pass-through certificate will qualify as
portfolio interest under section
871(h)(2) or section 881(c)(2) for pur-
poses of the exemption from 30 percent
withholding if the interest satisfies the
conditions described in A–1 or A–8 of
this section. For purposes of A–1 or A–
8 of this section and sections 871(h) and
881(c), interest is considered to be paid
on or with respect to the pass-through
certificate and not on or with respect
to any obligations held by the fund or
trust to which the pass-through certifi-
cate relates. The rule of this A–21 ap-
plies only to payments made to the

holder of the pass-through certificate
from the trustee of the pass-thorough
trust and does not apply to payments
made to the trustee of the pass-
through trust. Thus, except as set forth
in the last sentence of this answer, in-
terest paid to the holder of a pass-
through certificate is portfolio interest
if the pass-through certificate is de-
scribed in A–1 or A–8 of this section,
without regard to whether any obliga-
tion held by the fund or trust to which
the pass-through certificate relates is
described in A–1 or A–8 of this section.
For example, a mortgage pass-through
certificate in bearer form must meet
the requirements set forth in A–1 of
this section, but the obligations held
by the fund or trust to which the mort-
gage pass-through certificate relates
need not meet the requirements set
forth in A–1 and A–8 of this section.
However, for purposes of A–1 and A–8 of
this section and section 127 of the Tax
Reform Act of 1984, a pass-through cer-
tificate will be considered as issued
after July 18, 1984 only to the extent
that the obligations held by the fund or
trust to which the pass-through certifi-
cate relates are issued after July 18,
1984.

(ii) Interest paid to a holder of a reg-
ular or residual interest in a REMIC
will qualify as portfolio interest under
section 871(h)(2) or section 881(c)(2) for
purposes of the exemption from 30 per-
cent withholding if the interest paid to
the holder satisfies the conditions de-
scribed in A–1 or A–8 of this section.
For purposes of A–1 or A–8 of this sec-
tion and sections 871(h) and 881(c), in-
terest paid to the holder of a regular
interest in a REMIC is considered to be
paid on or with respect to the regular
interest in the REMIC and not on or
with respect to any mortgage obliga-
tions held by the REMIC. The fore-
going rule, however, applies only to
payments made to the holder of the
regular interest from the REMIC and
does not apply to payments made to
the REMIC. For purposes of A–1 or A–
8 of this section and sections 871(h) and
881(c), interest paid to the holder of a
residual interest in a REMIC is consid-
ered to be paid on or with respect to
the obligations held by the REMIC, and
not on or with respect to the residual
interest. For purposes of A–1 and A–8 of
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this section and section 127 of the Tax
Reform Act of 1984, a residual interest
in a REMIC will be considered as issued
after July 18, 1984, only to the extent
that the obligations held by the REMIC
are issued after July 18, 1984, but a reg-
ular interest in a REMIC will be con-
sidered as issued after July 18, 1984, if
the regular interest was issued after
July 18, 1984, without regard to the
date on which the mortgage obliga-
tions held by the REMIC were issued.

Q–22. In the case of a mortgage pass-
through certificate, under what cir-
cumstances will the mortgage obligations
held by the fund or trust to which the
mortgage pass-through certificate relates
be considered to have been issued after
July 18, 1984?

A–22. In general, a mortgage pass-
through certificate will be considered
to have been issued after July 18, 1984,
if all of the mortgages held by the fund
or trust were issued after July 18, 1984.
If some of the mortgages held by the
fund or trust were issued before July
19, 1984, then the portion of any inter-
est payment which represents interest
on those mortgages shall not be consid-
ered to be portfolio interest. The pre-
ceding sentence shall not apply, how-
ever, if all of the following conditions
are satisfied:

(i) The mortgage pass-through cer-
tificate is issued after December 31,
1986;

(ii) Payment of the mortgage pass-
through certificate is guaranteed by,
and a guarantee commitment has been
issued by, an entity that is independ-
ent from the issuer of the underlying
obligation;

(iii) The guarantee commitment with
respect to the mortgage pass-through
certificate cannot have been issued
more than 14 months prior to the date
on which the mortgage pass-through
certificate is issued.

(iv) The fund or trust to which the
mortgage pass-through certificate re-
lates cannot contain mortgage obliga-
tions on which the first scheduled
monthly payment of principal and in-
terest was made more than twelve

months before the date on which the
guarantee commitment was made.

[T.D. 7967, 49 FR 33240, Aug. 22, 1984; 49 FR
36645, Sept. 19, 1984, as amended by T.D. 8046,
50 FR 33526, Aug. 20, 1985; 51 FR 11447, Apr. 3,
1986; T.D. 8111, 51 FR 45464, Dec. 19, 1986; 53
FR 17928, May 19, 1988; T.D. 8300, 55 FR 19627,
May 10, 1990]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53494, Oct. 14, 1997, § 35a.9999–5 was removed,
effective Jan. 1, 1999.

PART 36—CONTRACT COVERAGE
OF EMPLOYEES OF FOREIGN
SUBSIDIARIES

Sec.
36.3121 (l)–0 Introduction.
36.3121 (l)(1)–1 Agreements entered into by

domestic corporations with respect to
foreign subsidiaries.

36.3121 (l)(1)–2 Amendment of agreement.
36.3121 (l)(1)–3 Effect of agreement.
36.3121 (l)(2)–1 Effective period of agree-

ment.
36.3121 (l)(3)–1 Termination of agreement

by domestic corporation or by reason of
change in stock ownership.

36.3121 (l)(4)–1 Termination of agreement
by Commissioner.

36.3121 (l)(5)–1 Effect of termination.
36.3121 (l)(7)–1 Overpayments and under-

payments.
36.3121 (l)(8)–1 Definition of foreign sub-

sidiary.
36.3121 (l)(9)–1 Domestic corporation as

separate entity.
36.3121 (l)(10)–1 Requirements in respect of

liability under agreement.
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36.3121 (l)(10)–3 Returns.
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AUTHORITY: Secs. 3121, 7805, 68A Stat. 417,
as amended, 917; 26 U.S.C. 3121, 7805.

SOURCE: T.D. 6145, 20 FR 6577, Sept. 8, 1955;
25 FR 14021, Dec. 31, 1960, unless otherwise
noted.

§ 36.3121(l)–0 Introduction.
(a) The regulations in this part deal

with the circumstances under which a
domestic corporation may enter into
an agreement with the Internal Reve-
nue Service for the purpose of extend-
ing the insurance system established
by title II of the Social Security Act to
certain services performed outside the
United States by citizens of the United
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